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; o EXH: - :NDEX* T 1 Q. And where are you employed?
2 A. Alabama Department of
3 Exhi bi t _ MARKED 3 Environmental Management.
4 J-14 NPDES General Pernit | 532 4 Q. And in what Division?
R N i 5 A. Land Division.
6 M. Hughes to M. Stokes 6 Q. And isthere abranch in the Land
7 R1 Corps of Engineers Pernit 507 7 Division that you're empl oyed in?
8 R-2 Docunents titled, Chapter 8, 508 8 A. Yes. Solid Waste Branch.
9 Procedures for Variances 9 Q. What's your position in the Solid
10 R3 poourencs titled, Deseription, 588 10 Waste Branch?
1 Certification 11 A. | am Chief of the Solid Waste
12 12 Engineering Section.
13 13 MR. LUDDER: Okay. Can you hear
14 14 him okay?
15 15 HEARING OFFICER: It'salittle
16 16 better. My plan didn't work out that
17 17 well.
18 18 THE WITNESS: Want me to speak up?
19 19 HEARING OFFICER: Speak up, please.
20 20 THE WITNESS: Okay. I'll try.
21 21 Thank you.
22 22 BY MR.LUDDER:
23 23 Q. I'msorry. You said you were
Page 341 Page 343
1 x X x ok ok ok kX 1 Chief of the--
2 HEARING OFFICER: Okay. Gentlemen, 2 A. Solid Waste Engineering Section.
3 we are back on the record and ready 3 Q. Engineering Section?
4 for Day Two of our procedure required. 4 A. Yes.
5 | believeitis il the Petitioners 5 Q. Okay. Areyou aprofessional
6 case. 6 engineer?
7 Mr. Ludder, are you ready for your 7 A. Yes, dir.
8 next witness? 8 Q. And how long have you been in the
9 MR. LUDDER: | am. The Petitioners 9 Solid Waste Section -- or Solid Waste Branch, |
10 call Scott Story. 10 should say?
11 HEARING OFFICER: All right. If 11 A. Sevenyears. Seven or eight
12 you will raise your right hand, the 12 years, something like that.
13 court reporter will swear you in. 13 Q. Okay. And what are your
14 (The Witness was duly sworn.) 14 responsibilities?
15 HEARING OFFICER: Mr. Ludder, does 15 A. | supervise anumber of employees.
16 that work for you? Want me to move 16 Right now, it'sfive, | guess, that are project
17 him further back? 17 engineersthat -- we write the permitsfor all
18 MR. LUDDER: No, no, that's good. 18 thelandfillsin the state. Among that, we also
19 That'sfine. 19 do solid waste management plans, review and do
20 DIRECT EXAMINATION 20 those; compost facilities; we do alittle
21 BY MR. LUDDER: 21 operator certification, work with -- work with
22 Q. Would you please state your name? 22 that group. So there's afew things we do there
23 A. Stephen Scott Story. 23 besidesjust writing permits, reviewing and
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1 writing permit applications. 1 It'sinJared Kelly's area.
2 Q. Okay. How closely do you 2 Q. Okay. And do you review the
3 supervisethe work of those under you with 3 application any -- at any time after you sign it
4 regardto landfill permits? 4 toJared -- to Jared Kelly?
5 A. Okay. It dependsonwhoitis. 5 A. Not typicaly, but | can. If
6 If we got somebody brand-new, then -- you know, 6 there's something that comes up, we've got a
7 thenwe'reredly looking over their shoulder 7 question about something, or -- or maybe
8 making sure they know what they're doing, and 8 something technically lookswrong or
9 maybe even doing a peer review, stuff like that, 9 something -- he's got a question on something,
10 Yyou know, getting somebody else to look at it. 10 andwell digaroundinit. But, typically, the
11 Butif it'sone of my engineers who's been here 11 engineer isthe -- the project engineer isthe
12 18 yearsor o, I'd say he pretty much knows, 12 onewho looks at the application.
13 you know, what he'sdoing. And so -- actually, 13 Q. And do you recall having spent any
14 al of my engineersright now are senior 14 time -- after you assigned this application to
15 engineers. They've been herefiveyearsplus, | 15 Jared Kelly, do you recall having spent any time
16 guess. And so typically, they have shown, you 16 reviewing the application?
17 know -- and, you know, that they can handle 17 A. Not before we got to the -- to the
18 writing permits and -- reviewing the application 18 draft permit, but after -- when we -- when the
19 and writing the permits. 19 draft permit cameto meto look at, therewas a
20 Q. Now, are you familiar with the 20 couple of questions and -- to remember -- I'm
21 permit application that was submitted by the 21 not -- | didn't open the whole application, but
22 City of Dothan for expansion of their landfill? 22 acouple of questions about this or that, and we
23 A. Yes, Sir. 23 went back and looked at it and saw it. But
Page 345 Page 347
1 Q. And how did you become familiar 1 prior to that, no. | didn't look at the
2 with that? 2 application.
3 A. Anytimeamod comesin, it usualy 3 Q. And did you discuss parts of the
4 comesin straight to me. When the application 4 application with Jared Kelly?
5 comesin, it comesinto me, and so | seeit, and 5 A. | would have, yes.
6 | know that it's not -- you know, usually the 6 Q. Okay. Youdon't recall what
7 simplerenewals arethe onesthat | don't really 7 parts?
8 worry too much about, but any kind of 8 A. No, sir. | don't recall exactly
9 modification or greenfield, or, you know, a 9 what they were.
10 brand-new permit or something like that, then 10 Q. Do you recall what questions you
11 I'll -- it catches my attention, I'll put it 11 haveinregard to the draft permit?
12 that way. And so| was also aware of thisone. 12 A. I think it's actually he came into
13 Yes 13 me and mentioned about the sope stuff and just
14 Q. And then you would assign it to 14 had questions about that. And I think that
15 oneof your staff? 15 was-- that was really the only question that we
16 A. Correct. They're broken up into 16 had about it.
17 aress. 17 Q. Okay. And other than the slope
18 Q. I'msorry. They're what? 18 discussion, or the slope question that he had,
19 A. They're broken up into areas of 19 did you find the remainder of the draft permit
20 thedtate. 20 satisfactory?
21 Q. The staff are -- the staff are 21 A. Yes, sr. | believel did.
22 broken up? 22 Q. Okay. Areyou familiar with the
23 A. Yeah, it'sin somebody's area. 23 Department'srules, | assume, on the standards
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1 that have to be met for a solid waste landfill? 1 ADEM issued public notice on the Dothan
2 A. Yes, sir. 2 landfill?
3 Q. Okay. 3 A. No, sir.
4 A. | know whereto find them. I'll 4 Q. Now, that rule specifies that some
5 put it that way. 5 information hasto be provided in the
6 Q. I'm sorry? 6 application, correct?
7 A. | know where to find them. 7 A. Yes, sir.
8 Q. Right, right. Let me show 8 Q. Andwould you turn to Paragraph
9 you --it'san exhibit up here. Let me show you 9 (2), whichistitled, Water Quality Standards?
10 what's been marked as Exhibit P-6. Arethose 10 A. Okay.
11 some of therulesthat govern solid waste 11 Q. Beforewe -- and if you will, look
12 landfills? 12 at Subparagraph (c) in that paragraph.
13 A. Yes, dir, they are. 13 A. Okay.
14 Q. And in P-6, are there requirements 14 Q. And does that Subparagraph (c)
15 intherefor both municipal solid waste 15 deal, at least partialy, with wetlands?
16 landfills and construction and demolition 16 A. Yes, sir.
17 landfills? 17 Q. And look at Subparagraph (a).
18 A. Correct. 18 Doesthat deal with partially with waters -- or
19 Q. Okay. If youwould, turnto Rule 19 | should say, doesit deal with waters of the
20 335-13-4-.01. 20 State, including wetlands?
21 A. Okay. 21 A. Yes, dir.
22 Q. Didyou find that? 22 Q. All right. Infront of you are
23 A. Yes, sir. 23 two exhibit books that we'll be referring to
Page 349 Page 351
1 Q. Okay. What isthat rule about? 1 periodically during your testimony. If you
2 A. Landfill Unit Siting Standards. 2 would, I'm going to direct your attention to
3 Q. Did you author that rule? 3 Joint Exhibit Number 3, Part 11, and do you
4 A. No, sir, | did not. 4 recognize that document?
5 Q. Wasit in existence before you 5 A. Yes, sir.
6 started work in the Solid Waste Branch? 6 Q. Isthat part of the permit
7 A. Yes, dir. 7 application that the City of Dothan submitted to
8 Q. Areyou aware of any written 8 ADEM?
9 guidance on how to apply the rule that existed 9 A. | believeitis. Yes, gir.
10 before ADEM issued public notice on the Dothan |10 Q. Okay. Would you -- turn, if you
11 landfill? 11 would, to Section 2.1 in that exhibit.
12 A. Could you say that one more time? 12 A. I see2.0.
13 Q. Yeah. Areyou aware of any 13 Q. It should be 2. -- are you on Page
14 written guidance on that rule that existed prior 14 2-1?
15 tothetimethat ADEM issued public notice? 15 A. I'mon Page 2. Unlessit'son the
16 A. No, sir. I'm not. 16 back here. If you look at it, here's -- here's
17 Q. Areyou aware of any written 17 thefront page. Here'sthat, here's 2.0, Page
18 policieson how to implement that rule that 18 2,andit goesto 3.0. | don't know if it's
19 existed before ADEM went -- notice on the Dothan |19 somewhere further back. It seemslike the
20 landfill? 20 numberswould get bigger.
21 A. No, sir. 21 Q. | think maybe we're looking at the
22 Q. Areyou aware of any written 22 wrong one.
23 interpretations of that rule that existed before 23 A. Wrong one?
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1 Q. Yeah, that's the static stability 1 THE WITNESS: Oh, the plans
2 analysis. Wrong one. 2 indicate that there are. | haven't
3 A. Okay. Okay. | didrecognizeit 3 gone up there and looked at it.
4 though. 4 BY MRLUDDER:
5 Q. Yeah, good. All right. Let me 5 Q. And do you know that there are
6 refer you now to Exhibit -- Joint Exhibit Number 6 streams, or waters of the State, within the
7 3, Partl. Andnow ask you if you can find 7 footprint of the landfill expansion?
8 Section 2.1. 8 MR. WHITE: Objection.
9 A. | think I've found it thistime. 9 HEARING OFFICER: Overruled.
10 Q. Now, isthat document, Joint 10 A. If awetland isawater of the
11 Exhibit Number 3, Part |, isthat part of the 11 State, then| guess so. I'm not sureif there
12 permit application the City of Dothan submitted 12 isastream flowing through there or not, but
13 to ADEM for thislandfill? 13 therevery well could be.
14 A. Yes, gr, | believeitis. 14 Q. Okay. Haveyou -- well, did you
15 Q. Okay. Would you read the first 15 review any of the drawingsin your -- in your --
16 sentencein Section 2.1? 16 A. | havelooked through the
17 A. Allright. 2.1isWetlands 17 drawings, yes, Sir.
18 Assessment. And it says, ADEM Administrative |18 Q. You have? Let me show you what's
19 Code 335-13-4-.01(2) prohibits municipal solid 19 been marked as Exhibit P-5. Have you seen this
20 wastelandfillsin wetlands or any location 20 drawing before?
21 wherethe disposal of solid waste would degrade 21 A. Yes, sir. Not thisbig, but |
22 wetlands. 22 haveseenit.
23 Q. And would you read the last 23 Q. Not what?
Page 353 Page 355
1 sentencein that section? 1 A. Thishig.
2 A. Wetlandsthat are found within the 2 Q. Oh, not thishig? Okay. Have you
3 proposed footprint of the landfill will be 3 seenitin color before?
4 avoided until all required permitting is 4 A. | don't think so.
5 obtained. 5 Q. Okay. Canyou find the proposed
6 Q. All right. And do you know if a 6 landfill expansion on that diagram?
7 wetlands assessment was provided? 7 A. It'sright here.
8 A. For -- asfar asthe application? 8 Q. And you're pointing to a green
9 Isthat what you're saying? 9 section?
10 Q. Yes. 10 A. Oh, do | haveto describeit? I'm
11 A. Yes, dir. | believe-- | believe 11 pointing at the green section of this map right
12 itwas. 12 here. It says, Proposed MSW Landfill Expansion.
13 Q. Okay. Areyou familiar with that 13 Q. Okay. We've had some argument
14 wetlands assessment? 14 about what color that is, so...
15 A. That we got it, yeah. That's 15 HEARING OFFICER: It's green.
16 about the extent of it. 16 MR. LUDDER: It'sgreen. It's
17 Q. Okay. Do you know if there are 17 officially green.
18 wetlands within the footprint of the proposed 18 THE WITNESS: Okay.
19 landfill expansion? 19 BY MR.LUDDER:
20 A. | know the plans indicate that 20 Q. And the existing landfill, is that
21 thereare-- thereare. 21 the section above to the north of the expansion
22 HEARING OFFICER: A little louder, 22 that's colored pink?
23 Mr. Story. 23 A. Yes dir,itis.
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1 Q. Do you know if that existing 1 also -- you testified a moment ago about
2 landfill is currently accepting any waste? 2 wetlands being within the footprint of the
3 A. Yes, dir,itis. 3 landfill expansion. Do you know approximately
4 Q. Itis? Okay. Do you know if 4 inthisdiagram where those wetlands might be?
5 they -- if the amount of waste -- 5 A. Yes. | believethey'rein this
6 A. Canl -- 6 arearight here.
7 Q. Sure. 7 Q. All right. Now, that the --
8 A. Asincurrently -- | mean, as of 8 A. Do you want me to describe this
9 thismoment? Or, | mean, in the past few 9 area?
10 months, it has accepted some waste. Isthat 10 Q. Please.
11 a-- aanswer -- an answer? 11 A. Thelower portion, | guessit's
12 Q. Sure. Do you know anymore 12 the southern portion, of the proposed landfill
13 recently than that? 13 expansionin green.
14 A. I don't. | haven't been out 14 Q. Andisthe areawhereyou're
15 there, and, you know, I've -- | haven't done a 15 pointing to, isthat shaded differently than the
16 dite-- you know -- visit, and | haven't looked 16 rest of the expansion area?
17 through their waste -- you know, load stuff, 17 A. Correct.
18 S0... 18 Q. A bit darker?
19 Q. Okay. Sothelast timeyou recall 19 A. Yes, dir.
20 iswithin the last few months? 20 Q. Allright. Let'sreturnto
21 A. | would venture to say they 21 Exhibit -3, Part I, in the book. And if you
22 probably are accepting waste, yes, but | don't 22 would, turn to Section 5.1.
23 know for sure. They might be completely full. 23 A. Isittheonethat's--isitin
Page 357 Page 359
1 Q. Okay. Do you know -- well, are 1 the operations manual, or are we --
2 they closeto being full? 2 Q. Yes, yes.
3 A. They'veindicated to us that they 3 A. Section what?
4 arecloseto being full, yes. 4 Q. 5.1.
5 Q. And do you know if they have 5 A. All right.
6 reduced the volume of waste that they are 6 Q. Didyou find that?
7 disposing of there? 7 A. Wél, again, I'm going through it,
8 A. Yes. 8 and|l gotto 2, and then it gets-- 4 -- and
9 Q. Do you know by how much? 9 it's-- 5.0'sconclusions, and 6 is references.
10 A. Considerable. | know most of the 10 I'mnot sureif I'm on theright one.
11 wasteis being sent somewhere else. 11 Q. Yeah, it'snot -- it's not marked
12 Q. Do you know if it's being sent to 12 very well. | think that's probably -- that's
13 the state of Florida? 13 probably adifferent part.
14 A. | believethat someof it is 14 A. Okay. All right. And you asked
15 going -- MSW is going there, and the C&D is 15 for which one? 5.1?
16 going somewhere else, is-- that's my 16 Q. 5.1.
17 understanding. 17 A. Okay.
18 Q. Isalso going somewhere else, you 18 Q. And that'stitled what?
19 said? 19 A. Water Quality Protection.
20 A. That was my understanding. | may 20 Q. Andwould you read the first
21 bewrong onthat. That'sjust -- that's just 21 sentence of that?
22 what | -- what | think. 22 A. Okay. Thewater quality
23 Q. Okay. So, do you know -- you 23 protection standards outlined in Rule
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1 335-13-4-.01 prohibit the discharge of 1 we had checked all our bases.
2 pollutantsincluding fill material, or any other 2 Q. Now, when you talk about the NPDES
3 unpermitted discharge into [verbatim] waters of 3 permit, do you know where the discharges would
4 the State as defined by the Alabama Water 4 belocated for that permit?
5 Pollution Control Act, Code of Alabama and the 5 A. Not off the top of my head.
6 United States Environmental Protection Agency 6 That -- the water program would -- you know,
7 Clean Water Act, as amended. 7 they had an inspector, and they've got the
8 Q. All right. Now, are you aware of 8 permitting process, and they're the ones that do
9 any other place in the application where the 9 that.
10 City of Dothan has addressed discharges into 10 Q. All right. So you don't --
11 watersof the State? 11 A. Soif it'sgood with them, we're
12 A. | wouldn't -- | mean, no. | mean, 12 not going to overrule what they think, what the
13 I'mnot. There may be some more in there, but 13 correct way todoitis.
14  I'mnot. 14 Q. Sodo you know if the NPDES permit
15 Q. Okay. Inyour -- in exercising 15 addresses discharges into wetlands or streams?
16 your supervisory responsibilities, and -- over 16 Let mewithdraw that.
17 thisapplication and its disposition, did you 17 Do you know if the NPDES permit addresses
18 make any effort to determine whether any state 18 dischargesinto wetlands?
19 permits had been issued for discharges to waters 19 A. I think it'sfor dischargesinto
20 of the State? 20 water of the State. | think wetlands are water
21 A. Ask it one moretime. 21 of the State.
22 Q. Yeah. Inyour -- in your function 22 HEARING OFFICER: A little louder,
23 asasupervisor, did you make any inquiry asto 23 Mr. Story.
Page 361 Page 363
1 whether discharges to waters of the State were 1 A. I'msorry. | think that wetlands
2 permitted by ADEM? 2 arewater of the State. And | would think that
3 A. I don't -- | don't think | 3 NPDES permits-- again, it's not my
4 made -- what was your -- what was the very first 4 program -- but would -- would cover that.
5 part of your sentence, what wasit again? | 5 Q. Okay. And | guessyou're saying
6 make -- you asked me did | do something. 6 that the peoplein the water program in the
7 Q. Did you make an inquiry? 7 Department would know better?
8 A. Did | makeinquiry? | don't think 8 A. Yes, sr. Yes, Sir. That's
9 | madeaninquiry. | think it was-- | 9 correct.
10 think -- I-saw-that-it-had-been-handled kind of 10 Q. Okay. Would you turn now to
11 thing. 11  Section 5 -- I'm sorry -- 5.4?
12 Q. All right. Could you describe how 12 A. Samething? Operations manual?
13 it had been handled? 13 Q. Same operations manual, yes, Sir.
14 A. Yeah, | think we had the -- and 14 A. Okay.
15 I'm not the water expert; you know, I'll say 15 MR. SASSER: 5. -- what? I'm
16 that right off the bat -- but | thought we had 16 sorry.
17 had al of the boxes checked, | guess, on what 17 MR. LUDDER: 5.4.
18 wewerelooking at, in making sure we had 18 BY MR.LUDDER:
19 the -- whether we had the -- the 19 Q. What'sthetitle of that section?
20 401CB -- whatever-it-is permit in place for 20 A. Stormwater Runoff Control.
21 the-- for thefilling in of the wetland, and 21 Q. All right. Andwould you read the
22 then the NPDES permit had been modified too, for |22 last sentence?
23 theexpansion, | guessyou'd say. So | thought 23 A. Additional measureswill be put in
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1 place-- 1 Q. And does each of those sediment
2 Q. I'm sorry. 2 ponds have a discharge structure of some kind?
3 A. Isthat not right? 3 A. It'sgot an outlet structure, an
4 Q. Thelast sentence of the first 4 overflow spillway.
5 paragraph. 5 Q. I'msorry. You said "outlet
6 A. Oh, okay. I'm sorry. 6 structure'?
7 Runoff from the active and/or closed 7 A. Pond outlet structure. It looks
8 portions of the landfill shall be routed to a 8 likethat oneisflowing into thisone, and then
9 sediment control structure prior to release onto 9 that one€'sgot an outlet.
10 adjacent properties or waters. 10 Q. Allright. Let's--
11 Q. And the last sentence in Paragraph 11 A. It'sgot an overflow spillway. |
12 27 12 guessthey'reall routed to 3, maybe.
13 A. The stormwater will pass through 13 Q. Allright. Let'sclarify that.
14 the sedimentation pond prior to discharging off 14 You're saying Sediment Pond Number 1is
15 gte. 15 connected to Sediment Pond Number 27
16 Q. All right. Now, let's refer to 16 A. Correct.
17  Exhibit P-5, Sheet Number 3. The pagethat's 17 Q. Sothat --
18 marked, Base Grading Plan. 18 A. Andthen it -- go ahead.
19 A. Okay. 19 Q. Sothat the waters collected in
20 Q. Do you see sedimentation ponds on 20 Sediment Pond Number 1 can flow into Sediment
21 that diagram? 21 Pond Number 2?
22 A. Yes, 1and 2. Sediment Pond 22 A. Without looking at the grading, |
23 Number 1 and 2. 23 supposeit'sgoing from1to2. I'm
Page 365 Page 367
1 Q. And what about this one? 1 saying -- it could be going from 2to 1, but I'm
2 A. Oh, okay. I'msorry. And -- and 2 guessing it'sgoing that way.
3 3 3 Q. Going from 1 to 2?
4 Q. Okay. So you see three sediment 4 A. Yeah.
5 ponds? 5 Q. And thereisa-- something
6 A. Correct. 6 labeled, Overflow Spillway, between Sediment
7 Q. And do you know what -- what's the 7 Pond Number 1 and Sediment Pond Number 2. Do
8 function of those sediment ponds? 8 you know how that would function?
9 A. To-- well, generally, they'reto 9 A. | do not.
10 control runoff from the active area, | guess. 10 Q. Okay. And in Sediment Pond Number
11 Control sediment from leaving the site. 11 2, thereisapoint in the pond that's labeled,
12 Q. Okay. Soif there'san active 12 Pond Ouitlet Structure. Do you see that?
13 areaanywherein the footprint of the expansion, 13 A. I do.
14 isit theintention to have it flow into one of 14 Q. Do you know how that would
15 these sediment ponds -- excuse me. 15 function?
16 Isit the intention to have stormwater from 16 A. | do not.
17 that active areaflow into one of these sediment 17 Q. Thediagram aso shows, Overflow
18 ponds? 18 Spillway --
19 A. Correct. Or just not let it flow 19 A. Right.
20 off-site. | guessyou'd slow it down before it 20 Q. --whichlookslikeit'sat the
21 goesoff-site. 21 western end of Sediment Pond Number 2. Do you
22 Q. Control it? 22 seethat?
23 A. Yeah. Yes, gir. 23 A. Yes, gir.
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1 Q. Do you know how that would 1 plan-- and you're an engineer, right?
2 function? 2 A. Yes, sir.
3 A. How about not specifically? | 3 Q. If you werereading this plan,
4 generally know how spillways work, but not 4 what would be your opinion as to how it would
5 this-- you know, | just seeit listed on the 5 discharge?
6 map right now. 6 A. I think -- okay. | think,
7 Q. Yeah. And associated with 7 personaly, that as this pond filled up, it
8 Sediment Pond Number 3, there is a point marked, 8 would overflow into 2, and as 2 filled up, it
9 Overflow Spillway? 9 would overflow into 3, and as 3 filled up, it
10 A. Correct. 10 would overflow and go out the -- and it appears
11 Q. Do you know how that would 11 there's prabably going to be a permit -- that's
12 function there? 12 probably where the NPDES outfall is, iswhere
13 A. Again, same as before, same answer 13 that one overflowsto, istypically how
14 asbefore, | guess. 14 they -- how it works.
15 Q. Which was? 15 Q. All right. So what you're
16 A. | don't exactly know how. 16 speculating about, or your opinionis --
17 Q. Okay, okay. Do you know 17 A. Yes.
18 if -- if these ponds would discharge only 18 Q. --that thisoverflow spillway
19 by -- only by way of the overflow spillways? 19 associated with Pond 3 may be an NPDES-permitted
20 MR. CARTER: Judge, | want to 20 outfall?
21 object. | think we've asked and 21 A. That's-- well, it would -- it
22 answered this. He's answered, but 22 would probably lead to one wherever the outfall
23 he's not the expert on the NPDES 23 is.
Page 369 Page 371
1 permit, and all thiswill be covered 1 Q. Okay, okay.
2 by that. 2 A. That'sjust from five minutes of
3 HEARING OFFICER: Well, he'sjust 3 looking over this -- the map. That'swhat |
4 trying to get -- make his point, so | 4 think it would be.
5 don't think this maybe -- I'm not sure 5 Q. Okay. Would you turn now to -- in
6 thisisawitnessto prove all this. 6 the operations manual, which is Exhibit J-3 Part
7 Is there another one avail able? 7 | --turnto Appendix 2.1, if you could.
8 MR. LUDDER: Well, I'm not sure 8 A. Oh, my goodness. I'm guessing
9 that the NPDES witnesses know about 9 it'sat the back of it.
10 this. 10 Q. Pardon me?
11 HEARING OFFICER: Okay. Then go 11 A. I'mguessing it's a the back of
12 ahead. 12 it
13 MR. LUDDER: Okay. 13 MR. WELLS: Judge, if | may?
14 BY MR.LUDDER: 14 Scott, it's actually ahead of Section
15 Q. Sothequestionis-- I'll revise 15 5.
16 thequestion. 16 THE WITNESS: Okay. Thank you.
17 Do you know how these sediment ponds will 17 A. Which one?
18 discharge, if at all? 18 Q. Appendix 2.1. | think you really
19 A. | can't say | know how. 19 haveto getinto Section 2 tofindit. It'sthe
20 Q. Okay. 20 Appendix 2.1.
21 A. If you ask, | could speculate, but 21 A. Wéll, there's Appendix A. Section
22 | don't think it's what you want. 22 2.
23 Q. Widll, if you were reading this 23 Q. Theres2.1. Youfoundit. And
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1 if you could, in Appendix 2.1, find Figure 5. 1 A. Yes, it does.
2 Didyoufindit? 2 Q. And does Figure 5 describe where
3 MR. SASSER: Excuse me, David. Are 3 streamsare -- intermittent and perennial
4 you going to go back to these sections 4 streamsare?
5 with some other witnesses? Do you 5 A. Yes.
6 want to use these? Will that 6 Q. And are some of those located in
7 make -- will that speed up the next 7 thefootprint of where the landfill expansion
8 time? Or -- 8 areais?
9 MR. LUDDER: Y eah, that's a good 9 A. That's correct.
10 idea. If you could mark that page 10 Q. And does Figure 5 describe how
11 right there. 11  many acres of wetlandsthere are in this entire
12 THE WITNESS: Sure. 12 Site boundary?
13 BY MR.LUDDER: 13 A. | guess, yeah. Well, that's the
14 Q. Youfound Figure 5? 14 streams, o, yes. It saysthe wetlands are 11.7
15 A. If it's, Wetlands and Waters of 15 acres.
16 theU.S. Delineation Map. 16 Q. And doesit describe how many
17 Q. Right, right. 17 linear feet of intermittent streams there are
18 A. Okay. 18 within the boundary of the -- described in
19 Q. You'll seeinthelegend -- you'll 19 Figure5?
20 seealegendfor -- or labeled, The Site? 20 A. Yes, it does.
21 A. Correct. 21 Q. And how much isthat?
22 Q. And it has amarking next to it, 22 A. 2,020 linear feet of intermediate
23 which appears to be a square box or a 23 [verbatim] -- intermittent -- however you
Page 373 Page 375
1 rectangular box, correct? 1 pronounce that.
2 A. Correct. 2 Q. And doesit describe how many
3 Q. Isthat referring to the lines 3 linear feet of perennial streamsthere are
4 that surround -- or that surround the areaiin 4 within the boundary shown in Figure 5?
5 themiddle of thisfigure? 5 A. Correct.
6 A. Yes, itis. 6 Q. What isthat?
7 Q. Okay. Now, doesthissitethat's 7 A. 1,146 linear feet.
8 described in Figure 5, how does that compare to 8 Q. Okay. Canyou identify on Figure
9 Exhibit P-5, Boundary Sketch, the proposed 9 5 wherethe proposed construction and demolition
10 landfill expansion? 10 landfill will be located? And if you need to,
11 A. ltislarger than that. 11 compare to Exhibit P-5.
12 Q. Okay. So doesthis site boundary 12 A. Yeah. It'sgoing to beinthis
13 in Figure 5 include more area than the expansion 13 arearight here.
14 footprint in P-5? 14 Q. All right. And you're pointing
15 A. It does. 15 outside the line -- the boundary line, or site
16 Q. Butitalso-- theareain Figure 16 line, shownin Figure 5, correct?
17 5doesinclude -- 17 A. Maybeit'sthere. | don't think
18 A. Yes 18 itis. It may be-- it may just be right there.
19 Q. -- the entire section of the 19 Surely there's a better figure with it all on
20 landfill expansion area, correct? 20 there. But thisisthis, and thisisthis, and
21 A. Yes. It appearsto. 21 thereand there, thenit's-- it'sonly alittle
22 Q. Okay, okay. DoesFigure 5 22 bit abovethat. Soit may all bein there.
23 describe where wetlands are? 23 Q. Allright. Let me ask you if you
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1 can-- I'm pointing to aroad -- what appears to 1 A. Okay. Number 1, General
2 bearoad of somekind -- 2 Standards. 335-13-4-.12 through 335-13-4-.20
3 A. Okay. So-- 3 provides standards for establishing alandfill
4 Q. --inFigureb. 4 unit providing that the siting standards of
5 A. Yeah, soit'sabovethat. You're 5 335-13-4-.01 have been fully complied with to
6 right. Soit'sright there, yeah. 6 the satisfaction of the Department.
7 Q. Soit'soutside the area shownin 7 Q. All right. What does
8 Figure5asasite? 8 "establishing alandfill unit" mean in that
9 A. Yeah, you're correct. 9 context? If you know.
10 Q. Okay. Sothereis-- Figure5 10 A. | guess| don't know.
11 does not show any wetlandsin the construction 11 Q. All right. Let me ask you
12 and demolition landfill area, correct? 12 if -- let'sturn now to Appendix 2.1 in the
13 A. Correct. It doesnot. 13 operations manual, and if you could -- if you
14 Q. Okay. Wasit -- the area that was 14 could, in Appendix 2.1, find Figure 5a.
15 assessed for wetlandsin Figure 5, did it 15 A. It'snot 5adown there. You said
16  include the construction and demolition landfill 16 it'sin2.1?
17 area, from what you can tell from that figure? 17 Q. Appendix 2.1, Figure 5a.
18 A. Say that one moretime. 18 A. Just on thisone?
19 Q. Yeah. Figure5 addresses wetlands 19 Q. Continue on, | think.
20 and streamswithin this site boundary, correct? 20 A. Herewego. Appendix -- what?
21 A. Correct. 21 There'sAppendix D. Change-- Cand D, am | too
22 Q. Doesit address wetlands and 22 far?
23 streams outside that site boundary? 23 Q. I'll show youinasecond. It
Page 377 Page 379
1 A. Not according to thisfigure. 1 is--
2 Q. Okay, okay. Do siting standards 2 MR. WHITE: | can tell him what it
3 inRule 335-13-4-.01 have to be complied with 3 is.
4 before establishing alandfill? 4 Q. It'sabit beyond this letter.
5 A. One moretime. 5 You should be ableto find this|etter.
6 Q. Yes. Dothesiting standardsin 6 And--I'msorry. Appendix F. Keep going to
7 Rule 335-13-4-.01 have to be fully complied with 7 Appendix F.
8 before establishing alandfill? 8 A. There'sF.
9 A. How would you -- establishing a 9 Q. TheresF. Did you get to 5a?
10 landfill? I'm not sure. Isthat permitting a 10 A. Theré'stheletter, | guess.
11 landfill or constructing alandfill? 11 Q. Keep going.
12 Q. All right. Let merefer you then 12 A. Okay.
13 toRule 335-13-4-.11, paren 1. 13 Q. Yeah, keep going.
14 A. 335-13-4-.11, which is, Generd 14 A. 5a, gotit. Therewego.
15 Standards Design for Disposal Facility; isthat 15 Q. Now --
16 whereyou're at? 16 MR. SASSER: All right. Now what
17 Q. Correct. 17 are we looking at again?
18 A. Andyoureinthe (1), whichis 18 MR. LUDDER: Figure 5ain Appendix
19 Genera Standards? 19 F.
20 Q. Correct. 20 THE WITNESS: It's very similar to
21 A. Okay. 21 the other one.
22 Q. Sowould you read the first 22 MR. SASSER: Thank you.
23 sentence of that rule? 23

Baker Realtime Reporting, Video and Litigation Support

(11) Pages 376 - 379

www.Baker Realtime.com



Babby L ewis, and Michael Del Vecchiov.

- Vol. 1l

Alabama Department of Environmental M anagement June 1, 2016
Page 380 Page 382
1 BY MR.LUDDER: 1 Appendix F.
2 Q. Comparing Figure 5ato Figure 5, 2 MR. LUDDER: Appendix 2.1, Appendix
3 doesthere appear to be any difference? 3 F within that appendix.
4 A. Alittlebit. They got a 4 HEARING OFFICER: Okay. And that's
5 different -- Section S1isSlaand -binthis 5 all in document --
6 one. Areyou asking the site, or are you 6 MR. LUDDER: J-3, Part I.
7 asking -- 7 HEARING OFFICER: J-3, Part 1. All
8 Q. Just the diagram in the middle of 8 right. | think that's the best we can
9 thisfigure-- 9 do.
10 A. Okay. You'reasking for the site. 10 MR. WHITE: Well, | mean asfar as
11 Q. --isthereany difference 11 the designation -- what it's -- what
12 between that and the diagram in Figure 5a, that 12 itis.
13 you cantell? 13 HEARING OFFICER: And isthat amap
14 A. It -- the shape appearsto be the 14 of somekind? | can't seeit from
15 same, but the map is such -- not near as good a 15 here very well.
16 maptotell -- 16 THE WITNESS: It is amap showing a
17 Q. Okay. 17 site with some -- and, again, it has
18 A. --with what we're looking at. 18 some wetlands and streams information
19 Q. Okay. Now, arethe--isthe 19 onit.
20 wetland -- 20 HEARING OFFICER: All right.
21 MR. WHITE: I'm going to object. 21 THE WITNESS: It's similar to the
22 Can we identify what document we're 22 other one.
23 looking at? What is this document, 23 MR. LUDDER: Similar to Figure 5
Page 381 Page 383
1 for the record? 1 that we were just talking about,
2 THE WITNESS: It is Figure 5a 2 correct?
3 Wetlands and Waters of the U.S. 3 THE WITNESS: Correct.
4 Delineation Map, whichisfrom TTL. 4 BY MR.LUDDER;:
5 Similar to the other one. 5 Q. Now, if you compare the legendsin
6 HEARING OFFICER: Let me give them 6 thetwo mapsand tell meif you see any
7 achancetofindit. Do y'al want to 7 differencein the legends.
8 look for it? You don't got it? 8 A. All right.
9 MR. WELLS: We have this. 9 HEARING OFFICER: Excuse me,
10 HEARING OFFICER: You got it? 10 Mr. Story. WEe'l start -- the
11 MR. WHITE: We haveit. | just 11 difference between 5aand 5, right?
12 want, for the record, for him to say 12 MR. LUDDER: Correct.
13 what it ishe'slooking at. | know 13 THE WITNESS: Correct.
14 he'slooking at a pagein the 14 A. Allright. Inthelegend, data
15 document, but | just want him to 15 points appear to be the same. Intermittent on
16 identify it for the record. 16 one-- on5, | should say, is 2,020 linear feet.
17 HEARING OFFICER: Sure. 17 Onba itis1,130 linear feet. The perennial
18 MR. WHITE: Can you identify it for 18 isthesame. There'san additional one on 5a
19 the record, please? Isthat -- 19 that says-- do you want meto read it?
20 HEARING OFFICER: It's Figure 5a of 20 Q. Ephemeral?
21 what? 21 A. Ephemeral at 890 linear feet, and
22 THE WITNESS: Oh... 22 it'slocated in S1, it appears.
23 HEARING OFFICER: | think it's 23 Q. And the ephemeral stream in 5a
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1 doesnot appear in Figure 5, correct? 1 landfill or any -- do you think any cells could
2 A. Wéll, theré'sa-- there'san Sla 2 bebuilt if the wetlands and streams are
3 and Slbin 5a, and there'sonly an S1in--in 3 excluded by the Commission?
4 Figure5. And then the per -- the Slaisthe 4 A. Yes
5 ephemeral one. | guessit'sincluded. It's 5 Q. Okay. But it would be asmaller
6 just adifferent... 6 landfill than what's now permitted here,
7 Q. Okay. Sowhat you're saying is 7 correct?
8 that thelegend in Figure 5 does not include 8 MR. WHITE: I'm going to object to
9 ephemeral stream? 9 leading.
10 A. Correct. 10 HEARING OFFICER: Overruled.
11 Q. Butitisincluded in Figure 5a, 11 THE WITNESS: Should | answer?
12 correct? 12 HEARING OFFICER: It would be about
13 A. Correct. 13 half, wouldn't it?
14 Q. Okay. Now, if the Commission 14 THE WITNESS: Yes, sir.
15 determinesthat the landfill expansion 15 BY MR.LUDDER:
16 footprint -- or the footprint of the landfill 16 Q. Thenew -- or the -- if the
17 expansion in Exhibit P-5 cannot be located in 17 landfill did not include the wetlands and
18 any areawhere there are wetlands or streams, 18 streams, it would be about half the size of
19 would that reduce the available acreage for 19 what's now been permitted, correct?
20 solidwaste cells? 20 A. That'swhat it appears.
21 A. Wdll, thereis awetland 21 Q. And at half the size, would be
22 in-- currently in that area. 22 activelife of the landfill be shortened?
23 Q. Right. Soif the Commission says 23 A. Yes.
Page 385 Page 387
1 that alandfill expansion cannot be located 1 Q. From what it's permitted now?
2 anywherein that wetland area, would that reduce 2 A. Wedon't permit the life of the
3 theacreage available for landfill cells? 3 landfill.
4 A. Yes. 4 Q. | understand. From the size of
5 Q. And would it substantially reduce 5 thelandfill that's permitted now?
6 theacreage? 6 A. Right.
7 A. Wdl, you've got a boundary that 7 Q. Theactive life of the landfill
8 you'vedot to have, so it -- it -- half 8 would be shorter if you exclude the wetlands,
9 probably, maybe. 9 correct?
10 Q. Okay. 10 A. It wouldn't have as much air
11 A. Something like that. 11 space, so it would fill up quicker.
12 Q. Okay. Do you think the landfill 12 Q. Okay. All right. If you could
13 could be built -- or do you think -- do you 13 now, still in J-3, Part |, the operations
14 think the landfill could be built if they 14 manual, turn to Section 7.2, which, | believe,
15 exclude the wetlands and streamsin the 15 would be way to therear.
16 footprint? Or any portion of the landfill could 16 A. I guessI'll go back here then.
17 bebuilt there? 17 Okay. Thereyou go.
18 A. Yes 18 Q. All right. You found Section 7.2?
19 Q. Youthink it could be? 19 A. Yes.
20 A. Maybe| didn't understand your 20 Q. What does that address?
21 question. I'msorry. Go ahead. Obvioudly, | 21 A. Daily cover.
22 must not have. Ask meagain. 22 Q. I'msorry?
23 Q. All right. Do you think the 23 A. Daily cover.
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1 Q. Okay. And daily cover for what 1 Q. InParagraph 2 of Section 7.2,
2 landfill? 2 doesit describe the purpose of cover material ?
3 A. It sends -- section -- it says, 3 A. Paragraph 2 of 7.2?
4 Specific Reguirements for MSW Disposal. So it 4 Q. Right.
5 would be for the MSW portion. 5 A. Do youwant meto read it?
6 Q. So that would be for the green 6 Q. Doesit -- well, okay. Just read
7 landfill expansion areain Exhibit P-5? 7 the second sentence.
8 A. Correct. 8 A. Okay. The earthen cover material
9 Q. And it would not be for the 9 will be placed and compacted to a minimum depth
10 construction and demolition landfill, correct? 10 of six inchesto control disease, vectors,
11 A. Correct. 11 fires, odors, blowing litter, and scavenging.
12 Q. And would you read the first 12 Q. All right. What are vectors?
13 sentence under 7.2? 13 A. I think -- you know, buzzards,
14 A. Sure. 7.2is, Cover Material. 14 animalslikethat. | guess-- | mean, that's
15 At the conclusion of each working day, the 15 what my -- what | think vectors would be, things
16 Landfill Operator shall cover the general 16 that would comein there, and, you know -- |
17 working face of the landfill with a minimum of 17 just -- similar-type stuff like that.
18 six inches of compacted earth cover or an 18 Q. Okay. Would that include coyotes?
19 approved alternate daily material. 19 A. Yes--if acoyoteisavector.
20 Q. Okay. Andwould you read 20 I'm assuming that's what -- I've never actually
21 the-- the third paragraph in Section 7.2? 21 looked up the definition of a"vector," but |
22 A. Start with, Spray-on? 22 assume -- thought that's what it was.
23 Q. Right. 23 Q. Would it befair to say it's --
Page 389 Page 391
1 A. Spray-on, polymer-based materials, 1 A. Sinceit's not covered in any the
2 or reusable geosynthetic covers may be used for 2 other ones, | figurethat'swhat itis. How
3 dternate daily cover material. Requestsfor 3 about that?
4 theuse of an ADC will be submitted to ADEM for | 4 Q. Would it befair to say that a
5 approval. Thiscover shall be used for daily 5 vector might be something that goes in and out
6 cover operations over the active cell. At the 6 of thelandfill?
7 end of each week, an earthen cover as described 7 A. Yes.
8 above shall berequired for -- over the active 8 Q. And the term "scavenging,” what
9 cdl. 9 doesthat refer to?
10 Q. All right. Now, what isthe 10 A. I think it may have more than one
11 purpose of adaily cover at alandfill? 11 meaning. | assumeit could be something coming
12 A. There's numerous things. Number 12 inthere getting material out of there, or
13 one: Odors, vectors, control that. If you 13 somebody. It could be an animal or a person, |
14 cover it, then hopefully there's no smell, and 14 guess, coming in there to -- getting stuff out
15 it keepsthe rodents and stuff away. And also 15 of thelandfill.
16 it'safirebreak to -- in case there's afire, 16 Q. Okay. Soit might refer to an
17 then hopefully it hits the dirt and won't spread 17 animal that comesin to scavenge or to forage
18 tothewhole landfill. 18 for food?
19 MR. LUDDER: Okay. Did the court 19 A. Correct.
20 reporter get al that? 20 Q. Now, the -- dl right. You were
21 COURT REPORTER: Yes. 21 just looking at therule, | believe. Let'slook
22 MR. LUDDER: Okay. 22 at Rule 335-13-4-.22.
23 BY MR. LUDDER: 23 A. All right.
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1 Q. Now, doesthat -- what's the title 1 other meansto -- to -- other things we may do
2 of that rule? 2 to help the situation, to makeit...
3 A. Specific Requirements for 3 Q. Okay. Areyou aware of any
4 Municipal Solid Waste Landfills. 4 dituation in Alabama where the Department has
5 Q. All right. So that rule does not 5 required more than six inches of cover material ?
6 address anything to do with a construction and 6 A. I'mnot.
7 demolition landfill, correct? 7 Q. All right. Let me refer you now
8 A. Correct. 8 to Exhibit 31 -- Joint Exhibit 1. And do you
9 Q. Paragraph (1)(a)1 -- oh, 9 recognize Exhibit J-1?
10 just-- if youwould, read from (a) to (a)1, 10 A. Yes.
11 please. 11 Q. And what isthat?
12 A. All right. 12 A. That isthe permit modification
13 All waste shall be covered asfollows: 13 for the City of Dothan.
14 And 1 says, A minimum of six inches of 14 Q. Okay. Andif you would, turnto
15 compacted earth or other alternative cover 15 Section 1.
16 material that includes but isnot limited to 16 A. All right.
17 foams, geosynthetic or waste products, and is 17 Q. Andthetitle of that sectionis
18 approved by the Department shall be added at the |18  what?
19 conclusion of each day's operation or as 19 A. Specific -- Specific MSW Landfill
20 otherwise approved by the Department to control 20 Requirements.
21 disease vectors, fires, odors, blowing litter, 21 Q. All right. And now, turn to the
22 and scavenging. 22 Subsection H. Do you see that on Page 8?
23 Q. Okay. Doesthe Department have 23 A. Yes, dir.
Page 393 Page 395
1 theauthority, under the rules, to require more 1 Q. And would you read that, please?
2 than six inches of daily cover? 2 A. HisCover Requirements.
3 A. It saysa"minimum,” so | would 3 The Permittee shall cover all wastes as
4 guess, possibly. 4 required by 335-13. The municipal solid waste
5 Q. All right. If you would, look at 5 disposal areashall be covered at the conclusion
6 Exhibit P-6 again, of the same rule, Paragraph 6 of each day's activity. The construction and
7 (3)(b). Andif you would, read that. 7 demolition waste area shall be covered at the
8 A. Allright. (3) isAdditional 8 conclusion of each week's activities.
9 Requirements, and (b) is, Notwithstanding this 9 Q. Canyou explain to me why the
10 Rule, additional requirements for operating and 10 titleof Section |11 says, Specific MSW Landfill
11 maintaining aMSW -- or yeah -- MSW landfill may |11 Requirements, and Subsection H addresses
12 beimposed by the Department, as deemed 12 construction and demolition waste disposal
13 necessary, to comply with the Act -- with the 13 requirements?
14 Act and thisDivision. 14 A. Because -- yes, | can. We had to
15 Q. All right. If six inches of daily 15 find aplaceto put it there somewhere, and this
16 cover are not enough to control bad odors 16 seemed as good a place as any.
17 leaving the site, or control these vectors, such 17 Q. Okay.
18 asbuzzards, or control vectors such as coyotes, 18 A. The-- most permits are
19 if six inches of daily cover with soil is not 19 boilerplate permitsfor -- in this case designed
20 enough to control those, would the Department 20 for MSW permits -- when they add a second
21 consider asking for -- asking -- or imposing a 21 working facein therefor aC&D. We wanted to
22 larger depth of cover material ? 22 make sure it wasin there somewhere, and there's
23 A. ltispossible, and there may be 23 the cover requirements, and we kind of stuck it
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1 intherefor that. 1 Q. Okay. Arethose alternative
2 Q. I'msorry. You said most permits 2 covers pretty much the kind that were described
3 arewhat? 3 intherule?
4 A. Areboilerplates, what we start 4 A. Yes.
5 out with. And sowhen you -- thisoneis more 5 Q. That'stherulethat we referred
6 gpecific for an MSW. When we added the C&D 6 toearlier as335-13-4-.22, paren 1, paren a,
7 requirementsin there when they had two working 7 correct?
8 faces, wedidn't -- wanted to make sure we had 8 A. Yes, sir.
9 that requirement in there. | mean, that's kind 9 Q. Okay. Now, do you know if those
10 of wherewe put it. 10 aternative coverswere approved by ADEM by
11 Q. Okay. 11 letter or by permit modification?
12 A. Just so it wasin the permit. 12 A. They are currently -- | can speak
13 Q. Okay. Isit common to mix 13 for currently -- they are al in the permit,
14  construction and demolition requirements with 14 currently.
15 municipal solid waste requirements in the same 15 Q. Okay. And wasthereatimein
16 permit? 16 which they were approved by letter?
17 A. Yes. Andwe -- wetypically have 17 A. Yes.
18 that. That'show wedoit. 18 Q. Do you know when the time changed?
19 Q. Okay. 19 Or--
20 A. Weweren't going to provide them a 20 A. About thetimethat | took over
21 second permit for the C&D, so... 21 as-- I'mnot saying it was because | -- about
22 Q. Okay. Now, absent of -- in the 22 that sametime aswhen | took over iswhen it
23 first sentence of Subsection H, where it refers 23 changed. We had more staff, and we were making
Page 397 Page 399
1 to 335-13, doesthat refer to all of Division 1 sureeverything was in the permit. So somebody
2 335-13 of the ADEM rules? 2 looked at the permit and everything wasin it,
3 A. Apparently, yes. That'swhat it 3 soweincluded -- we didn't want to have a
4 says. 4 letter in thefile and stuff, so we -- it's
5 Q. Soit doesn't refer to a specific 5 al -- everything isin the permit.
6 chapter? 6 Q. So that would have been, like, how
7 A. It doesn'tinthiscase, no. It 7 many years ago?
8 doesnot. 8 A. Whenever the solid waste rule
9 Q. Okay. Do you know how many 9 changed. '07, '08, something like that.
10 municipal solid waste landfillsthere arein the 10 Q. Okay.
11 state? 11 A. Maybe'09. It might have taken us
12 A. Probably around 30. 12 alittlelonger to get it all in the permit, but
13 Q. Okay. Do you know how many of 13 that'swhen we started doing it.
14 those operate with approved alternative cover? 14 Q. Okay. Now, areyou familiar with
15 A. 1 would -- | do not know. | could 15 theterm "major permit modification”?
16 speculate if you want me to specul ate. 16 A. Yes.
17 Q. No, | wouldn't call it 17 Q. What does that mean?
18 speculation. Do you have an educated guess? 18 A. That isapermit modification
19 A. Okay. My educated guessisit'd 19 that -- you want meto read what the
20 bemost of them. 20 permit -- would it be easier to read what it is?
21 Q. Most of them allow alternative 21 Q. Sure, sure.
22 covers? 22 A. Allright. I'm going...
23 A. Yes. 23 Q. I think you'll find it at
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1 335-13-5-.0-- 1 change, would the Department go to public notice
2 A. Yeah, | didn't think | had it. 2 and receive public comment on that change?
3 I'vegot1and4 here. | don't know if I've got 3 A. No, they would not.
4 5Shere. 4 Q. They would not?
5 Q. Yeah, | don't think you do. All 5 A. No, sir.
6 right. Thereare certain types of permit 6 Q. So the public would have no way of
7 modifications that are classified as "major," 7 knowing that a variance was being granted?
8 correct? 8 A. All of our filesare available
9 A. Correct. 9 online.
10 Q. Do you know if aternative covers 10 Q. All right. If the Commission
11 areclassified asa"major modification™? 11 determinesthat this permit modification for the
12 A. They're not. 12 Dothan landfill expansion should not
13 Q. They'renot? Andif they're not a 13 include-- | withdraw the question.
14 major modification, how are they classified? 14 Let'slook at J-1 whereit talks
15 A. Weclassify them asavariance. 15 about -- I'll withdraw that.
16 Q. Okay. Soit would not be a major 16 MR. SASSER: David, how much longer
17 or aminor permit modification? 17 you got?
18 A. | mean, it is changing permit 18 MR. LUDDER: Huh?
19 conditions, but it's -- it's under the variance. 19 MR. SASSER: How much longer you
20 It'sunder the -- 20 got?
21 Q. It's--it'sonly by way of a 21 MR. LUDDER: We got one more...
22 variance? 22 MR. SASSER: Do you mind?
23 A. Yes, Sir. 23 MR. LUDDER: No.
Page 401 Page 403
1 Q. Doyou -- but the varianceis 1 MR. SASSER: Could | ask the Judge
2 incorporated into a permit modification; is that 2 and audience for a short five-minute
3 right? 3 break?
4 A. | -- theterm "modification" has a 4 HEARING OFFICER: Sure. Let'stake
5 gpecific meaning, and thisisnot a 5 ten -- ten minutes.
6 modification. It's--it'savariance. It's 6 MR. SASSER: Thank you, sir.
7 variancesthat'sin the permit -- | mean, it's 7 HEARING OFFICER: Y ou're welcome.
8 inour regswhat avarianceis, and so that's 8 (A brief recess was taken.)
9 how it was handled. 9 HEARING OFFICER: All right. We're
10 Q. Okay. 10 back on the record.
11 A. Itischanging the permit, yes. 11 BY MR.LUDDER:
12 The permit -- the language is different, but 12 Q. All right. Mr. Story, would you
13 it'snot amodification. It doesn't fall into 13 now look at Exhibit J-3 Part |, the operations
14 either one of the major or minor modifications, 14 manual, at Section 8.1(a)?
15 if that'swhat you're getting -- if that's what 15 A. Thank you. Yes.
16 Yyou'reasking. 16 Q. And what doesthat refer to?
17 Q. Wdll, what I'm asking is: Would 17 A. Section 8is, Specific
18 you haveto ater the permit in any way to -- 18 Requirements for Construction/Demolition
19 A. Yes, wedo. 19 Disposal, and then 8.1 is Operation of
20 Q. --toaccomplish avariance? 20 Construction/Demolition Disposal Area. And you
21 A. Yes 21 askedfor (a)?
22 Q. If you atered a permit to 22 Q. (a1, yes.
23 accomplish avariance, and if that was the only 23 A. (8)1says-- or (a) is, All waste
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1 shall be confined -- | mean, Shall be covered as 1 landfills?
2 follows: -- 1 says, A minimum of six inches of 2 A. Correct.
3 compacted earth or other aternative cover 3 Q. Okay. Areyou familiar with the
4 material that includes but islimited -- but is 4 Arrowhead Landfill?
5 not limited to foams, tarps, tire chips, 5 A. | am.
6 geosynthetic or waste products, and is approved 6 Q. And wasthere a period of time
7 by the Department shall be added at the 7 when they were disposing of coal ash waste at
8 conclusion of each week's operation or as 8 that landfill?
9 otherwise specified by the Department to control 9 A. Yes.
10 disease vectors, fired, odors, blown litter and 10 Q. And were they authorized to use an
11 scavenging. 11 dternative cover at that landfill?
12 Q. It appearsthat the rule actually 12 A. | do not have the permit in front
13 says"fired" rather than "fires" -- 13 of me, but | do believe that is correct.
14 A. Correct. 14 Q. And do you know what that
15 Q. -- but you're changing it out, 15 aternative cover was?
16 because you think that's wrong? 16 A. I'd hateto speculate, but | do
17 A. Yeah, | hope so. 17 thinkit-- 1 mean --
18 Q. Okay. So how many landfillsin 18 HEARING OFFICER: Do you know?
19 Alabama, that you're aware of, use waste 19 A. | don't -- | don't know for sure.
20 products as cover material? 20 But -- you know, | don't know for sure.
21 A. There, we have afew of them that 21 Q. All right. Doesit -- does it
22 use, like, petroleum contaminated waste. 22 helpyouif -- does-- do you recall if it was
23 Roadside cleanups, something like that, that 23 coal ash?
Page 405 Page 407
1 they havea-- 1 A. That'swhat | thought it was.
2 Q. I'msorry. What? 2 Q. That'swhat you thought it was?
3 A. Petroleum contaminated waste. 3 A. Yes, I'm pretty sure they
4 There's maybe atanker spill on the side of the 4 used -- they were able to use that as --
5 road, or something like that, and in cleaning up 5 Q. So would that be a situation where
6 that dirt, then we may allow them to use that as 6 they used awaste product as cover material ?
7 dternate cover material. 7 A. Correct.
8 Q. Okay. Areyou familiar with 8 Q. Sointhat case, they were
9 the-- 9 disposing of coal ash and covering it with coal
10 A. But not likely on a C&D landfill 10 ash?
11 though. 11 A. Right.
12 Q. Pardon me? 12 Q. And the Department authorized that
13 A. But not likely on aC&D landfill. 13 asan dternative cover?
14 Q. So waste products would be more 14 A. Correct.
15 common at municipal waste -- 15 Q. Soin effect, they had nothing
16 A. Yes 16 different than the waste product being placed on
17 Q. --landfills? 17 that landfill, correct?
18 A. Correct. 18 A. Thatiscorrect, | do believe. If
19 Q. | may changethat. Let merevise 19 | can expand on that?
20 my guestion. 20 Q. Sure.
21 Waste products are more likely to be used 21 A. Wewould require, at the end of
22 ascover material at municipal waste landfills 22 theweek, to cover with dirt.
23 rather than at construction and demolition 23 Q. Okay.
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1 A. At the end of each working week. 1 usualy -- iswhat we make and require them to
2 Sotherewould be -- at some point in time, 2 do to have the firebreak.
3 therewould be dirt cover on there after 3 Q. All right. Andwhat aretire
4 a-- after aweek'stime, yes. 4  chips?
5 Q. All right. That'syour 5 A. Itis--itwould bejust tires
6 recollection? 6 ground up into little -- little bitty small
7 A. That is-- yes, Sir. 7 thingsthat, again, require -- usually when we
8 Q. Okay. 8 havethat, werequire-- number one, any time we
9 MR. SASSER: Speak up. 9 useone of those things, we require some kind of
10 THE WITNESS: I'm sorry. I'll back 10 ademonstration. Not any time but most of the
11 away. Maybe I'll speak alittle 11 time, if it's something different like atire.
12 louder if | back away. 12 Typicaly, we don't -- it's not something that
13 HEARING OFFICER: Thank you. 13 they use. And so wewould ask themto do a
14 THE WITNESS: I'm sorry. 14 study, see how it actually works, and when
15 BY MR.LUDDER: 15 it -- when we decideto do it, alot of times,
16 Q. Now, what kind of foams could be 16 inthat case, thetire chips, it'susualy like
17 used for aternative covers? 17  50-percent-tire-chips-and-50-percent-dirt kind
18 A. We have, in the past, allowed 18 of thing, just something to -- they have readily
19 spray-on foams, some -- material that they get 19 availabletire chips, and they have alittle bit
20 out there and do spray, and it -- and it just 20 of dirt, and you kind of combineit, and they
21 coversmaterial. And we -- we've had -- we've 21 actualy have something they can use as cover
22 beento, | guess, some of our technical stuff, 22 material. That'skind of how it works.
23 training that we have, periodicaly, 23 Q. All right. What does
Page 409 Page 411
1 our -- SWANA and stuff like that, where 1 "geosynthetic" refer to? Isthat geosynthetic
2 they -- somebody gets up there and givesa 2 waste products -- or geosynthetic products?
3 presentation onit. Andl've seen -- I've never 3 A. Yeah, to me, them and the -- what
4 seenit applied at alandfill, but I've seen 4 | think -- the geosynthetics and the foams are
5 presentations about it, but | know some of them 5 very similar-type products, iswhat -- is my
6 arealowed to havethat, and it's -- they 6 thoughtsonit.
7 basically just spray the stuff on there, and it 7 Q. Okay. It wouldn't refer to a
8 just kind of hardens, and the next day, they 8 geosynthetic liner, like aplastic liner?
9 come out there and fill on top of it. 9 A. | don't think we've ever had
10 Q. Okay. And could you describe the 10 anybody propose to use a geosynthetic liner like
11 tarpsthat are mentioned in this? 11 that.
12 A. Just any kind of tarp that you 12 Q. Okay. Canyoutell uswhat'sthe
13 would see at Walmart or something like that. 13 most common alternative cover that's used in
14 It'sjust a big tarp that they roll out there 14 Alabama?
15 over -- over the waste, and then the next 15 A. I'mnot sure. | mean, theresa
16 morning, they pedl it back off and start putting 16 bunch of them out there, you know.
17 waste back down. Again, all these are 17 Q. A lot of different types?
18 requirements at the end of the week. They have 18 A. Yes, dir.
19 toput downdirt as-- asa-- asa-- because 19 Q. Okay. Look, if you would, at
20 inthat way, there's no -- even though the tarp 20 330 -- Rule 335-13-4-.23 -- I'm sorry -- .22.
21 can act asabarrier for vectors and stuff like 21 Specific Regquirements for Municipal Solid Waste
22 that, it doesn't provide afirebreak. And so 22 Landfills.
23 thedirt at the end of the week iswhat we 23 A. Okay. All right.
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1 Q. Okay. Now, we've discussed, | 1 A. Okay.
2 believe previously, that the minimum cover 2 Q. I'msorry. Let'smoveonto a
3 requirement is described in Paragraph (1)(a)1, 3 different issue. Exhibit J-1, Part I, saying --
4 correct? 4 A. SolI'minthe permit?
5 A. Correct. 5 Q. I'msorry, not J1. J-3.
6 Q. Excuseme. And that'sadaily 6 A. Okay.
7 cover requirement, correct? 7 Q. Part 1, Section 7.3.
8 A. It says, Daily Operation aboveit. 8 A. I'mtill in cover. Isthat what
9 Yes 9 you'relooking at?
10 Q. So somekind of cover hasto be 10 Q. Yes. And now Section 7.3 applies
11 applied every day, correct? 11 towhat kind of landfill?
12 A. Wdl, unlessyou have avariance 12 A. 7.3--backin7, it says,
13 fromit, but, yeah. For an MSW landfill, it 13  Specific Requirements for MSW Disposal.
14 would be every day. | don't think you can give 14 Q. And"MSW" ismunicipal solid
15 avariancefor an MSW. I'm sorry. Strike 15 waste?
16 that -- | can strike that? | don't know if | 16 A. Correct.
17 can. 17 Q. Yeah. Now, that -- read the first
18 Q. Weunderstand. Now, thisrule 18 sentences of that.
19 authorizesthe use of alternative coversif 19 A. 7.3, Confining Waste Area.
20 approved by the Department. It doesn't say 20 The Landfill Operator shall confine the
21 anything about if you use an aternative cover, 21 wastein assmall an areaas practical that
22 you haveto cover with six inches of dirt once a 22 il allows for adequate equipment operation.
23 week? 23 Q. All right. Can you quantify what
Page 413 Page 415
1 A. No, sir, it does not. 1 "assmall an areaaspractical" is?
2 Q. And isthat a condition that you 2 A. Areyou -- can you ask it
3 can put in permits every time that you 3 differently?
4 use-- that you authorize alternative cover? 4 Q. Canyou describethe -- isthere a
5 A. Yes, sir. 5 way to determine what "as small an area as
6 Q. Okay. All right. If youwould, 6 practical” means at each landfill?
7 look at Rule 335-13-4-.23, which is, Specific 7 A. | think it would be different at
8 Requirements for Inert-Construction/Demolition 8 each landfill.
9 Landfillsand Industrial Landfills, correct? 9 Q. Isthere away to determine what
10 A. Correct. 10 itis?
11 Q. And Subparagraph (1)(a)1 isthe 11 A. Depending on the manpower of the
12 minimum cover requirement, correct? 12 personnel and stuff that they have, equipment
13 A. Correct. 13 and stuff they have, can they manage the waste?
14 Q. Andthat isalso six inches of 14 It'sdifferent for each landfill.
15 compacted dirt or other alternative cover 15 Q. All right. How would you
16 materia, correct? 16 determine that -- how would you determine
17 A. Correct. 17 whether alandfill was complying with "as small
18 Q. But that's once aweek; isthat 18 as-- assmall an areaas practical"?
19 right? 19 A. Our inspector would go out there,
20 A. Yes, sir. 20 and when she was inspecting the site, she
21 Q. Now, let'srefer to Exhibit J-1, 21 would -- he or she, | shouldn't say
22 whichisthe Joint Exhibit Number 1, whichisin 22 "she" -- would notice if they're having any
23 your binder, which isthefinal permit. 23 operational problems with -- number one, with
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1 covering, you know, isit too big, they can't 1 Q. Andthat --
2 getit covered that day, can they not get it 2 A. But thisisfor the C&D portion.
3 compacted, just -- are they operating -- if the 3 Q. Yes, | wasjust going to ask you
4 wasteisinassmall an areaas possible, and 4 that. Thisprovision that we'relooking at,
5 they're doing what they're supposed to be doing, 5 Section 8.1, appliesto this construction and
6 it'snot--it'susually not aproblem. Or it's 6 demolition landfill, correct?
7 notaproblem. Let'sput it that way. If you 7 A. Yes, dir.
8 haveit spread out all over the place, then it 8 Q. Now, would you look at -- in
9 could beaproblem. I'll put it that way. 9 that -- in that particular subparagraph, is
10 Q. Wdll -- 10 there any reference to the number of working
11 A. Or maybe not. Dependson if they 11 facesthat are planned?
12 have enough manpower to get it covered and 12 A. It doesn't appear to be.
13 handleit. 13 Q. Okay. And go back to 7.3, which
14 Q. If they cover at the end of each 14 isthe municipal solid waste provision of the
15 working day, and they have the capacity to do 15 application. Andisthere--in 7.3, isthere
16 that, could they still operate as -- could they 16 any reference to the number of working faces
17  dill dispose of wastein a-- aworking face 17 that are planned?
18 that isnot as small as possible? 18 A. There's not.
19 A. Yes. 19 Q. If youwould, refer to Rule
20 Q. Sothey could have avery large 20 335-13-4-.22.
21 working face, and aslong asthey covered it at 21 A. Okay.
22 theend of each working day, would that satisfy 22 Q. Parenb.
23 the"assmall of an areaas practical"? 23 A. Okay.
Page 417 Page 419
1 A. You know, aslong asthey 1 Q. Now, isthat the rule that
2 were-- yeah -- they got it -- and there's more 2 requiresthat waste be confined to as small an
3 toit than covering. They haveto get it 3 areaaspossible?
4 compacted and all kind of stuff, but, yes. If 4 A. Would you like for meto read it?
5 they got it -- if they were operating it asa 5 Q. If you want to read it rather than
6 landfill asrequired in the permit and got it 6 answer the question, you can.
7 covered at the end of the day, then we would say 7 A. Okay. | mean, yes, itis. It
8 that that was-- obvioudly, they could handle 8 doesrefer toit.
9 that amount of area. 9 Q. Okay. And that rule appliesto
10 Q. Sotheworking face could be any 10 what kind of landfill?
11 sizeaslong as, a the end of the day, they 11 A. MSW.
12 have compacted and covered? 12 Q. Okay. And Rule 335-13-4-.23,
13 A. Yes. 13 paren c., doesthat rule apply to construction
14 Q. Okay. Andwould you turnto 14 and demoalition landfills?
15 Section 8.1 of J-3, Part |, the operations 15 A. It does.
16 manua? 16 Q. And isthat the paragraph that
17 A. Okay. 17 addresses confining waste to as small an area as
18 Q. And look at Subparagraph (c). 18 possible?
19 A. All right. 19 A. Yes, dir.
20 Q. And doesthat basically include 20 Q. All right. If you would now, turn
21 the same provision that, All waste shall be 21 tothe permit, Exhibit J-1, Section |11, on Page
22 confined to as small an area as possible? 22 7.
23 A. Yes. 23 A. Okay.
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1 Q. Now, does Section |11 address 1 And it refers back to where we were.
2 specific MSW landfill requirements? 2 Q. Doesthat section specify one
3 A. It does. 3 working face at the municipal solid waste
4 Q. And if you would, look at 4 landfill, and one working face at the
5 Paragraph Jin Section I11. Did you find that? 5 construction and demolition landfill?
6 A. Yes, Sir. 6 A. Not specifically, no. It does
7 Q. Why don't you read the first 7 not.
8 sentence? 8 Q. And thefirst sentence there says
9 A. All right. Jsays, Daily Cells. 9 the-- avarianceisgranted from a particular
10 All waste shall be confined to an areaas 10 rule, and they refer to 335-13-4-.23. Does that
11 small as possible and spread to a depth not to 11 rulerefer to municipal solid waste, or
12 exceed [verbatim] two feet prior to compaction, 12 construction and demolition waste?
13 and such compaction shall be accomplished on a 13 A. .23is--itsays.23. 23isfor
14 face slope not to exceed four to one or as 14 Inert-Construction/Demolition Landfills and
15 otherwise approved by ADEM. 15 Industrial Landfills.
16 Q. Okay. And read the second 16 Q. All right. And that rule-- and
17 sentence. 17 the permit provision actually says, Paragraph
18 A. The Permittee has been granted a 18 1(c), requiring waste to be confined to as small
19 variance to operate two working faces. See 19 anareaas possible, correct?
20 Section X.2. 20 A. Yes, that'swhat it says.
21 Q. Okay. Does Section J specify one 21 Q. So the variance was granted from
22 working face at the MSW landfill, and one 22 therulerequirement for C&D landfills that they
23 working face at the construction and demolition 23 operate aworking face as small an areaas
Page 421 Page 423
1 landfill? 1 possible; isthat right?
2 A. Canyou ask that one more time? 2 A. Correct.
3 Q. Does Section J specify one working 3 Q. It'snot avariance-- I'll
4 face at the MSW landfill, and one working face 4 withdraw that.
5 at the C&D landfill? 5 Soisit fair to say that the variance was
6 A. Thefirst sentence does not. | 6 granted only with respect to the construction
7 would reckon the second sentence would 7 and demolition landfills?
8 alow -- it refersto Section X.2. 8 A. | think it's poorly worded. How
9 Q. Refersto what? 9 about that? That wasn't the intent.
10 A. To Section X.2 of the permit. 10 Q. Aswritten, it refersonly to the
11 Q. Okay. Let'srefer to that Section 11 construction and demolition rule, correct?
12 X.2, onPage 14 of J1, correct? 12 A. That's correct.
13 A. Yes. 13 Q. Allright. And asit iswritten,
14 Q. Thisisthe variances section, 14 could the Permittee operate two working faces at
15 correct? 15 the municipa solid waste landfill?
16 A. Correct. 16 A. Strict interpretation of what this
17 Q. And what does 2 say? 17 says, no. It would -- | don't believe it would
18 A. A varianceis granted from ADEM 18 alow that.
19 Rule 335-13-4-.23(1)c requiring waste to be 19 HEARING OFFICER: One moretime.
20 confined to as small an areaas possible. The 20 THE WITNESS: | said strict
21 Permittee has been approved to operate two 21 interpretation of what this says right
22 working faces. The working faces must be 22 here, | would say it doesn't alow it.
23 confined to as small an area as possible. 23 HEARING OFFICER: Does not?
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1 BY MR.LUDDER: 1 times.
2 Q. Doesit allow two working faces at 2 Q. I'm not talking about dlopes. I'm
3 the construction and demolition land -- 3 taking about the -- the confinement --
4 HEARING OFFICER: Does or does not? 4 A. Oh, you're talking about -- okay,
5 THE WITNESS: Does not, at the MSW. 5 okay, okay. I'msorry. Well, yeah, they -- we
6 Y ou asked MSW? Isthat what you said? 6 have-- inthe operating plan, they -- in there,
7 MR. LUDDER: | did, right. 7 it mentions how the -- how they're going to
8 THE WITNESS: Right, correct. 8 operatethe MSW landfill, and how they're going
9 Right. It appearsto allow for two at 9 tooperatethe C&D cell.
10 the C&D. 10 Q. And weve been over that in those
11 BY MR.LUDDER: 11 Sections 7.3 and 8.1, correct?
12 Q. Okay. And you base that on the 12 A. Correct.
13 second sentence relating to the first sentence 13 Q. Do either of those sections ask
14  and the rule number referring to the 14 for avariance?
15 construction and demolition rule? 15 A. Not specifically.
16 A. Correct. We cited the wrong thing 16 Q. Okay. Would the -- would Exhibit
17 inthere. 17 33, Part 1l, which, | believe, isthe stability
18 Q. Okay. Now, can you direct the 18 analysis--
19 Hearing Officer to any placein J-3, Part |, 19 A. Right.
20 which isthe operations manual, where the City 20 Q. -- canyou direct usanywherein
21 requested avariance from the requirements of 21 there where they would have -- or where they did
22 335-13-4-.23(1)(c)? 22 reguest avariance from 335-13-4-.23 paren 1(c)?
23 A. | need to go look up your 23 A. | don't think there's any specific
Page 425 Page 427
1 335 -- whatever you just said -- and see what it 1 requestsintherefor avariance.
2 requires-- what it's talking about. Which one 2 Q. Okay. And Exhibit J-3, Part 111,
3 wasthat one? 3 what isthat?
4 Q. Right. 335-13-4-.23(1)(c). 4 A. Let me see where Exhibit 3is.
5 A. (D(c). I'mguessing (1)(c) says, 5 J3, Part 111, Permit Modification Application,
6 All waste shall be confined to as small an area 6 Drawings.
7 aspossible and placed onto an appropriate slope 7 Q. Drawings? Okay.
8 not to exceed four to one, 25 percent, as 8 A. That's the drawings.
9 approved by the Department. 9 Q. Sothat's Exhibit P-5; isthat
10 Q. All right. And that's -- 10 right?
11 A. Sothat's (1), and you're asking 11 A. (The Witness nodded).
12 meto find somewherein the operating plan 12 Q. Isthere anywherein Exhibit P-5
13 that -- 13 wherethe City has requested a variance from
14 Q. Inthe operating plan, isthere 14 Rule 335-13-4-.23 paren 1(c)?
15 any place that you can see where the City 15 A. No, not in the drawings.
16 requested avariance from that requirement? 16 Q. Okay. If youwould, look at Joint
17 A. Inlooking through it previoudly, 17 Exhibit Number 3, Part IV.
18 the City doesn't specifically request a variance 18 A. I think | haveit.
19 fromit. It'sjust -- it'sincluded in the 19 Q. Okay. And what isthat? Describe
20 material. 20 it
21 Q. Inwhat material? 21 A. The application.
22 A. Inthe operating plan, they 22 Q. And how many pagesisthat?
23 mention in there three-to-one slopes numerous 23 A. Two or three pages. Two pages and

Baker Realtime Reporting, Video and Litigation Support

(23) Pages 424 - 427

www.Baker Realtime.com



Babby L ewis, and Michael Del Vecchiov.

- Vol. 1l

Alabama Department of Environmental M anagement June 1, 2016
Page 428 Page 430
1 acover letter. 1 assessment with supporting factual information
2 Q. Okay. 2 of theimpact that the variance from 3 -- from
3 A. Isthat right? Am | on theright 3 335-13-4-.22 -- I'm sorry -- .23 paren 1(c) will
4 one? 4 have on public health and the environment.
5 Q. Yes, yes. And that's not the 5 A. | do not believeit'sin there.
6 entire application? You consider the operating 6 Q. Okay. And same question with
7 plan part of the application? 7 regard to Exhibit J-3, Part 11, which isthe
8 A. Right, correct. 8 stability analysis. Would that assessment be
9 Q. And the stability analysisis part 9 included in that part?
10 of the application -- 10 A. Wouldit be, or isit?
11 A. Yes. Thedrawings and stuff, yes, 11 Q. Isit?
12 yes. 12 A. Okay. | don't know, but | don't
13 Q. Isthere anything in Joint Exhibit 13 thinkitis.
14 Number 3, Part IV, where the City requests a 14 Q. Okay. Andwould that -- or is
15 variance from the requirements of 335-13-4-.23 15 that assessment included in Exhibit J-3, Part
16 paren 1(c)? 16 111? Whichisthe drawings, | believe, correct?
17 A. Therée's nothing in here that 17 A. Correct, itis. Correct.
18 requested. 18 Q. Isthe assessment included in
19 Q. Okay. Canyou direct the Hearing 19 that?
20 Officer to any section or page in Exhibit J-3, 20 A. No, sir.
21 Part 1, which isthe operating plan, where the 21 Q. Andisthat assessment included in
22 City has provided an assessment with supporting 22 Exhibit J-3, Part IV, which isthe -- | think
23 factual information of the impact that the 23 you said -- three-page application?
Page 429 Page 431
1 variance from Rule 335-13-4-.23 paren 1(c) will 1 A. No, sir, it's not.
2 have on public health and the environment? 2 Q. All right. Can you direct the
3 A. Okay. Sowerestill on-- were 3 Hearing Officer to any section or pagein
4 on23(1)(c), whichis, Confined to as small an 4 Exhibit J-3, Part I, the operating plan, that
5 areaas possible, and you're asking me to look 5 includes a concise factual statement of the
6 inwhat? 6 reasonsthe City believes that noncompliance
7 Q. Inthe operating plan, Exhibit 7 with Rule 335-13-4-.23, paren 1(c) will not
8 J3, Partl. Thequestionis: Does that 8 threaten public health or unreasonably create
9 include an assessment with supporting factual 9 environmental pollution?
10 information of the impact of the variance from 10 A. No, sir. | don't think I could.
11 therule we just discussed on public health and 11 Q. Okay. And with respect to Exhibit
12 the environment? 12 J-3, Part |1, would that statement of reasons be
13 A. It'sjust the operating planis 13 included -- or isthat statement of reasons
14 dlitis. 14 included in Exhibit J-3, Part 11?
15 Q. Pardon me? 15 A. | don't believeitis.
16 A. Without me having to go look for 16 Q. And isthat statement of reasons
17 it, you're asking me in the operating plan, is 17 included in Exhibit J-3, Part 111?
18 it -- what am | looking for again? Which 18 A. 'wouldn't -- no, sir. | don't
19 section? 19 think so.
20 Q. You'relooking for -- you're 20 Q. And isthat statement of reasons
21 lookingin J-3, Part . 21 included in Exhibit J-3, Part IV?
22 A. Okay. 22 A. | don't think so.
23 Q. Andyou'relooking for an 23 Q. Can you direct the Hearing Officer
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1 toany section or page in Exhibit J-3, Part I, 1 A. Nothing specific. And the last
2 that includes a clear and compl ete statement of 2 sentence says, The Land Division has determined
3 the precise extent of the relief sought, 3 that the modification of the permit meets the
4 including specific identification of the 4 applicable requirements of ADEM Administrative
5 particular provision of the regulations from 5 CodesDivision 13.
6 whichavarianceissought? AndI'm--1'm 6 Q. Okay. Canyou direct the Hearing
7 referring to Rule 335-13-4-.23 paren 1(c), as 7 Officer to any place in Exhibit J-1, in the
8 theregulations. 8 entire exhibit -- that's the permit --
9 A. It hastwo working faces still. 9 A. Okay.
10 Q. It'sthe 10 Q. -- where ADEM made an express
11 Confined-as-small-as-possible rule? 11 finding that noncompliance with Rule
12 A. Okay. Right. Okay. All right. 12 335-13-4-.23 --
13 Q. Isthereaclear and complete 13 MR. CARTER: Y our Honor, I'm going
14 statement of the precise extent of relief sought 14 to object. That's been asked and
15 provided by the applicant in Exhibit J-3, Part 15 answered.
16 1? 16 HEARING OFFICER: Overruled.
17 A. | don't think so. 17 THE WITNESS: Do | have to answer
18 Q. Same question with regard to 18 it? Okay.
19 Exhibit J-3, Part I1. 19 HEARING OFFICER: If he finished.
20 A. Again, | do not believe so. 20 Did you finish?
21 Q. I'm sorry? 21 MR. LUDDER: No, | didn't finish
22 A. | don't believe so. 22 the question.
23 Q. And the same question with regard 23 THE WITNESS: Okay. Sorry.
Page 433 Page 435
1 to Exhibit J-3, Part I11. 1 BY MR.LUDDER:
2 A. Correct. | don't -- | don't 2 Q. Can you direct the Hearing Officer
3 believeso. 3 toany place in Exhibit 31 where ADEM made an
4 Q. And the same question with regard 4 express finding that noncompliance with Rule
5 to Exhibit J-3, Part V. 5 335-13-4-.23 paren 1, paren c will not threaten
6 A. Again, | don't think so. 6 the public health or unreasonably create
7 Q. Okay. If youwould, look at 7 environmental pollution? And the questionis:
8 Exhibit J1 again, thefinal permit. 8 Isthere an expressfinding to that effect in
9 A. All right. 9 Exhibit J}1?
10 Q. Okay. Thefirst page of that 10 A. I will read the last sentence of
11 exhibit, | believe, isthe cover letter, 11 thevariance, which may do that.
12 correct? 12 Any variance granted by ADEM may be
13 A. Correct. 13 terminated by ADEM whenever ADEM finds, after
14 Q. The second page is a document 14 notice and opportunity for hearing, that the
15 entitled, Fina Determination. 15 petitioner isin violation of any requirement,
16 Do you see that? 16 condition, schedule, limitation or any other
17 A. Yes, sir. 17 provision of the variance, and that the
18 Q. Isthere anything in that Final 18 [verbatim] operation under the variance does not
19 Determination that expresses afinding by the 19  meet the minimum requirements established
20 Department that noncompliance with Rule 20 by...federa law...or is unreasonably
21 335-13-4-.23(1)(c) will not threaten the public 21 threatening to public health.
22 health or unreasonably create environmental 22 I'm not sureif that --
23 pollution? 23 MR. LUDDER: Are you getting that?
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1 COURT REPORTER: Uh-huh. 1 Department. Yes.
2 THE WITNESS: | think | actually 2 Q. Okay. Andif you would, turnto
3 skipped a couple wordsthere. Sorry 3 Exhibit J-3, Part I, the operating manual,
4 about that. 4 Section7.4.
5 A. But besidesthat, | don't think 5 A. All right.
6 theresany -- there's nothing elsein there 6 Q. All right. Now, the City of
7 that says-- 7 Dothan, in this operating manual -- well, would
8 Q. Okay. What you referred to isthe 8 you read the first sentence of Section 7.4 of
9 last -- the very last paragraph on Page 14 of 9 the operating manual?
10 the permit, correct? 10 A. 7.4, Operating Slope.
11 A. Right. 11 The landfill operator shall construct with
12 Q. That'swhat you were reading from? 12 aworking face -- construct a working face with
13 A. Yes, dir. 13 asdope of approximately three to one.
14 Q. And other than that paragraph, you 14 Q. So doesthat deviate from the rule
15 don't know of any expressed finding that 15 that you just read --
16 noncompliance with 335-13-4-.23 paren 1(c) will 16 A. Yes
17 not threaten the public health or unreasonably 17 Q. --which speaksto-- asa
18 create environmental pollution? 18 four-to-one slope?
19 A. No, sir. 19 A. Correct.
20 Q. I'm sorry? 20 Q. Now, if you would, refer to
21 A. No, sir. 21 Exhibit J-1, the permit, Section I11, Paragraph
22 Q. All right. If you would now, look 22 J,onPage9.
23 at Rule 335-13-.22 [verbatim]. 23 A. Okay.
Page 437 Page 439
1 A. Okay. 1 Q. That'sthe Daily Cells provision,
2 Q. Paren 1, paren b. Did you find 2 correct?
3 that paragraph? 3 A. Correct.
4 A. Say it again. 4 Q. And what's the slope -- the face
5 Q. Paren 1. 5 dloperegquirement in that section?
6 A. Yousadin4-.22 or -.23? 6 A. Daily Célls, it says-- do you
7 Q. 4-.22. 7 want metoread it?
8 A. Paren 1? 8 Q. Wéll, isit four to one or three
9 Q. Paren 1, sub paren b. 9 toone?
10 A. Okay. | gotit. 10 A. It saysfour to one.
11 Q. Okay. Doesthat rulerequire a 11 Q. Four to one? And that's-- so
12 face slope not to exceed four to one? 12 during daily operation, under the permit, a
13 A. It says-- the paragraph says, All 13 four-to-one slopeisrequired; isthat right?
14 waste shall be confined to as small an areaas 14 A. That'swhat it says, yes.
15 possible and spread to a depth not to exceed 15 Q. And that's at the municipal solid
16 [verbatim] two feet prior to compaction, and 16 waste landfill, right?
17 such compaction shall be accomplished onaface |17 A. Correct.
18 dlope not to exceed four to one or as otherwise 18 Q. So which -- does the permit
19 approved by the Department. 19 incorporate the application as part of the
20 Q. Okay. Doesthat mean that after 20 permit?
21 compaction, the face slope hasto be four to one 21 A. I --1 assumeso. | think so.
22 orless? 22 Q. If youwould, look at Page 1 of
23 A. Or as otherwise approved by the 23 Exhibit J-1, and the second-to-the-last
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1 paragraph. 1 because that's not even an issue
2 A. Okay. 2 brought up in the request for hearing,
3 Q. And thefirst sentence, does that 3 the variance granted to the face
4 indicate that the permit application is 4 slope. The variance was granted to
5 incorporated by reference into the permit? 5 the final slope, and that's what's in
6 A. It says, Asknown -- And known as 6 the request for hearing, not the face
7 the Permit Application hereby incorporated by 7 slope.
8 reference and hereinafter referred to asthe 8 MR. LUDDER: And I'm getting to the
9 Application. 9 connection in just a moment.
10 Q. Sodoesthat provision incorporate 10 HEARING OFFICER: All right. I'll
11 by reference the application? 11 let you go ahead.
12 A. Yes. 12 BY MR.LUDDER:
13 Q. Soyou have two conflicting 13 Q. Your last comment was what?
14 requirements, onein the terms of the permit 14 A. | don't know how you'd get to a
15 that saysfour-to-one face slope, and in the 15 three-to-one outside -- outside lope if you
16 application, it says three-to-one face slope; is 16 didn't have three-to-one interior slope.
17 that right? 17 Q. Okay. Soyou don't think that you
18 A. Yes, dir. 18 can -- let's suppose that the City isrequired
19 Q. And wasthe -- was the City 19 to comply with adaily face slope of four to
20 granted avariance from the four-to-one face 20 one. Can they, engineering-wise, achieve a
21 dope -- the four-to-one face dope? Not the 21 final cover dope of three to one?
22 fina slope, but the face slope? 22 A. Technicaly, | guessthey could,
23 A. Excuse me. Do you want me to read 23 but | don't -- | don't know how they would do
Page 441 Page 443
1 thevariance? 1 it, personally.
2 Q. Wdll, no, I'm just asking 2 Q. Okay.
3 you what -- does the variance cover the face 3 A. It would take alot of dirt,
4 dope, the daily operating face slope? 4 probably.
5 A. You know, | -- | had assumed it 5 Q. Okay. All right. Now,
6 was. How about that? That was -- | thought it 6 Rule335-13-4-.20 refersto what?
7 did, but, obvioudy, reading it, it doesn't 7 A. Closure and Post-Closure.
8 appear to. 8 Q. I'msorry?
9 Q. Doesit say, Final slope? 9 A. Closure and Post-Closure.
10 A. It does say, Final cover system 10 Q. Okay. And Paragraph -- yeah, in
11 shall not exceed -- there again -- avariance 11 Paragraph 2(b) -- I'm sorry -- 2(c), what does
12 for three-to-onefinal slopes. 12 that address?
13 Q. Okay. And -- 13 A. Final soil cover shall be graded
14 A. That would be thefinal slopesif 14 sothat -- then it's got some stuff below it.
15 you didn't have any -- daily slopes? 15 Q. I'msorry?
16 MR. CARTER: Can | -- 16 A. It dealswith final soil cover,
17 A. | don't know how you'd do that -- 17 thegrading of it.
18 HEARING OFFICER: Hold on. 18 Q. All right. And Subparagraph 2
19 MR. CARTER: David -- or the 19 under (c), specifiesthefina grade, correct?
20 question you had on the face slope, is 20 A. Correct.
21 that what you're asking? 21 Q. Would you read that?
22 MR. LUDDER: Right. 22 A. The maximum final grade of the
23 MR. CARTER: Well, | would object, 23 final cover system shall not exceed 25 percent
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1 or as specified by the Department to minimize 1 final -- final grade of the final soil cover?
2 erosion. 2 A. It doesnot.
3 Q. All right. Now, if you would, 3 Q. Itdoesnot? All right. Did the
4 refer to Exhibit J-3, Part |, the operating 4 rulesprovide -- | withdraw that.
5 manual, and turn to Section 7.5.1. 5 Let'slook at Rule 335-13-4-.23.
6 A. Okay. 6 A. Okay. C&D?
7 Q. Didyou find that? 7 Q. Right. Thisisthe C&D
8 A. Yes 8 requirement, correct?
9 Q. Andin that section, does -- what 9 A. Yes, sir.
10 does-- al right. Would you read from the 10 Q. And Subparagraph 1(c) -- I'm
11 beginning of that section to the end of 11 sorry.
12 Subparagraph 2? 12 Isthere arule -- or isthere a provision
13 A. From thereto there? 13 inthat rule that addresses the slope of the
14 Q. Yes. 14 final cover?
15 A. 751, Fina Grading. 15 A. For a--for aC&D landfill?
16 The Closure Plan for the landfill includes 16 Q. Correct.
17 afinal contour and drainage plan as required by 17 A. You said for the -- which -- for
18 ADEM Administrative Code, Rule 335-13-4.20. The |18 which slope? For internal? Or --
19 final grades shown in the Permit Plans are 19 Q. For thefina cover.
20 indicative of top of waste. The regulations 20 A. For thefinal? It says, Final
21 requirethat the final soil cover are [verbatim] 21 closure shall be carried out in accordance of
22 graded so that: Surface water does not pond 22 -4-.20 of thisDivision. | think in -4-.20, it
23 over the landfill facility. 23  mentions...
Page 445 Page 447
1 The final grade does not exceed three to 1 COURT REPORTER: I'm sorry, sir?
2 one 2 A. | think that final closure shall
3 Q. Okay. Didyou -- pardon me? 3 becarried out in accordance with 335-13-4-.20
4 A. Go ahead. I'm sorry. | was 4 of thisDivision. | think that's where it
5 making sure there wasn't anything on that next 5 mentionsit.
6 page. 6 Q. All right. Turnto that section.
7 Q. Now, isit true that the 7 And| believeit should be on Page 4-15. Is
8 regulationsrequire that the final soil cover be 8 that what you show?
9 graded so that the final grade does not exceed 9 A. Isit not the same one we were
10 threetoone? 10 just at awhile ago?
11 A. No. Theregulation saysfour to 11 Q. Yep. It'son adifferent page
12 one 12 number.
13 Q. Sothat's an incorrect statement? 13 A. Okay. Yep.
14 A. Yeah, | guess. Yes. 14 Q. All right. So you'relooking at
15 Q. And -- 15 Page 4-13, and what paragraph are you looking
16 A. Maybethisisasite-specific 16 at?
17 operation manual, | guess, and this -- 17 A. 2--thisistheonewejust did a
18 Q. I'm sorry? 18 while ago -- 2(c), whichis, Final
19 A. Maybethisis part of the request 19 cover -- Final soil cover shall be graded so
20 forthreetoone. They'rejust mentioningitin 20 that -- and then 2 says, The maximum final grade
21 hereand jumping ahead, | guess. 21 of thefinal cover system shall not exceed 25
22 Q. Does Section 7.5.1 ask for a 22 percent or as specified by the Department to
23 variance from Rule 335-13-4-.20 with respect to 23 minimize erosion.
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1 Q. All right. Soit'syour position 1 A. The permit doesn't speculate if
2 that at the C&D landfill, the final slope cover 2 it'sfor both of them or just one of them, so |
3 should be four to one; isthat right? 3 assume the way the permit is written, it would
4 A. Correct. 4 cover both of them.
5 Q. Under therule? 5 Q. Okay. Now, if you would, look
6 A. Right, right. 6 at --look at Section 8.1 of the operating
7 Q. And isthere any provision in the 7 manual, Exhibit J-3, Part 1. And look at
8 permit that authorizes a variance from that 8 Paragraph C-- I'm sorry. It's not Paragraph C.
9 requirement at the C&D landfill? 9 Allright. Isthere any placein Section 8 of
10 A. Say your question one more time, 10 J3, Part |, that addresses the slope of the
11 please. 11 final cover for the C&D portion of the landfill?
12 Q. Isthereany provisioninthe 12 A. Thefinal cover. It -- it doesn't
13 permit that authorizes a variance from that 13 mention specifically. The slope'sin here, but
14 requirement at the C&D landfill? 14 not -- it doesn't mention final cover, unless
15 A. The variance states, The Permittee 15 I'mjust missing it.
16 isgranted avariance from ADEM Rule 16 Q. Okay. Canyou look at Section
17 335-13-4-.20(2)(c)2. -- which we just 17 7.5? I'msorry. 7.5isthe municipal, right?
18 read -- Requiring that the maximum final grade 18 A. Municipal, right.
19 of thefinal cover system not exceed four to 19 Q. Isthere any discussion in Section
20 one. The Permittee shall construct afinal 20 8 about closure of the C&D landfill?
21 cover system with three to one final slopes... 21 A. Okay. Do you want meto read?
22 Q. So do you think that 22 Q. Yeah.
23 that -- excuse me. You didn't finish reading 23 A. Okay.
Page 449 Page 451
1 that last sentence. 1 Final closure shall be carried out
2 A. Oh, okay. I'msorry. No, | 2 inaccordance with ADEM Administrative Code
3 didn't. 3 335-13-4-.20 of this Division, along with the
4 ...Asshowninthefinal [verbatim] drawing 4 Permit Plans.
5 dated January 15, 2015. See Section VIII.A. 5 Q. Okay. And that rule that they
6 Q. Okay. Soisit your position 6 cited specifies afour-to-one slope, does it
7 that -- that the variance allows a three-to-one 7 not?
8 dlopeof thefinal cover at the C&D landfill? 8 A. Yes, dir, it does.
9 A. That variance there, doesit alow 9 Q. Did they request a variance from
10 itforthe C&D? Let me see, it goesback to 10 the slope requirement of 335-13-4-.207?
11 VIILA. It appearsto. 11 A. For the C&D portion?
12 Q. Okay. 12 Q. For the C&D portion, yes.
13 A. | mean, | -- yeah, | think it 13 A. | don't -- | don't know. | don't
14 does. 14 think so.
15 Q. Okay. So the permit authorizes a 15 Q. Okay. But you -- the Department
16 variance of -- to aslope of threeto one for 16 granted avariance from that slope requirement
17 the C&D landfill; isthat right? That -- | 17 for the C&D landfill?
18 believe that'swhat you just testified to. 18 A. The-- it appearswewroteitin
19 A. Wdl, I'm saying -- the -- the 19 thereto give avarianceto this provision, and
20 variance -- the variance from Rule -- the (¢)2 20 because the permit covered both the C&D and the
21 rule, and we said awhile ago that the C&D 21 MSW, it appears that it -- it takes care of both
22 refersback to that -- to thisrule. 22 of them.
23 Q. Right. 23 Q. All right.
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1 A. Doesthat make sense? 1 any of the materials that the City submitted to
2 Q. Yeah, | think. They didn't ask 2 ADEM address -- calculates -- calculations for
3 for avariance, but the permit allows a 3 soil loss?
4 variance? 4 A. We aready saw the stability
5 A. | think the permit wasn't -- it 5 anayss. | -- | assumeit would be in there.
6 wasn't written to give them avariance fromiit, 6 Q. Okay. Canyou --
7 but | think the way it was written allows for 7 A. | have not read that, though.
8 it 8 Q. Okay. It may not bethere as
9 Q. Soyour intention was different? 9 well?
10 A. Correct. 10 A. | haveno idea.
11 Q. Okay. Would you look at the 11 Q. Okay. Soyou don't know either
12 Exhibit P-5, which isthe plan drawingsin front 12 way?
13 of you, and tell meif there's any one of those 13 A. Either way. No, sir. No, sir.
14 drawingsthat show thefinal slope of the C&D 14 Q. Okay. Youtestified earlier from
15 landfill? 15 your reading of therule, that -- or the reading
16 A. It showsfour to one. 16 of arule, that the final cover system of four
17 Q. It saysfour to one? 17 toonewasto minimize erosion. Do you recall
18 A. | mean, | might have to have some 18 that?
19 (glassesto seeit, but | think it saysfour to 19 A. Iread it? Isthat what you said?
20 one. Doyou seeit? 20 Q. Yeah.
21 Q. I do. | seeit. 21 A. Okay. Yeah, | probably did. |
22 A. | can barely seeit. 22 read alot of stuff.
23 Q. Okay. Andyou'relooking at the 23 Q. Okay, okay. Minimizing erosion is
Page 453 Page 455
1 Final Grading Plans, Sheet Number 5, correct? 1 --isthereason for imposing afour-to-one
2 A. Correct. 2 doperequirement, isit not?
3 Q. And inthe -- the right half of 3 A. It'samgor part of it. Yes,
4 thispage, you'relooking at a diagram which you 4 dir.
5 believeto be the C&D landfill? 5 Q. Okay. And would athree-to-one
6 A. Correct. 6 dslope regquirement be a steeper requirement than
7 Q. And what's shown on the left half 7 four to one?
8 of the page? 8 A. That'samore difficult
9 A. Theexisting landfill, and the 9 reguirement. Steeper? Or --
10 modification -- the -- the expansion of the MSW 10 Q. No, I'm talking about steeper in
11 portion. 11 termsof dope. Isit asteeper slope?
12 Q. Okay. Sointheir plans, andin 12 A. Yes.
13 their -- in the plan drawings, and in the 13 Q. Andwould you expect a
14 operating plan, they indicate a four-to-one 14 three-to-one slope to have higher potential for
15 final slope, correct? 15 erosion than afour-to-one slope?
16 A. | think so, yes. 16 A. Yes. | would -- potentially,
17 Q. And in the permit, you allow a 17 yeah.
18 three-to-onefinal slope? 18 Q. Potentidly, yes?
19 A. Aswritten. 19 A. Yeah, sure.
20 Q. Okay. Areyou familiar with the 20 Q. All right. So you testified
21 Universal Soil Loss Equation? 21 earlier that the permit, Exhibit J-1, authorizes
22 A. | amnot. 22 avariance from the final slope requirement,
23 Q. You arenot? Do you know, if, in 23 which, normally isfour to one, but the variance
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1 dlowsthreeto one, correct? 1 A. Same answer.
2 A. Yes, dir. 2 Q. And same question with regard to
3 Q. Canyou direct the Hearing Officer 3 Exhibit J-3, Part I11.
4 toany section or page in Exhibit J-3, Part I, 4 A. Same answer.
5 of the operating manual that includes an 5 Q. And same question with regard to
6 assessment with supporting factual information 6 Exhibit 3, Part IV.
7 of theimpact that a variance from the 7 A. No, sir.
8 four-to-one slope requirement would have on 8 Q. I'msorry?
9 public health and the environment? 9 A. No, sir. | don't think I can.
10 A. I'mnot sureit'sin there. 10 Q. Can you direct the Hearing Officer
11 Q. Not sure, or you don't believe 11 toany section or pagein Exhibit J-3, Part I,
12 it'sthere? 12 that includes a clear and complete statement of
13 A. Wéll, read me the question one 13 the precise extent of the relief sought,
14 moretime. 14 including specific identification of the
15 Q. Sure. Canyou direct the Hearing 15 particular provisions of the regulations from
16 Officer to any section or page in Exhibit J-3, 16 which the varianceis sought? And I'm speaking
17 Part I, the operating manual, that includes an 17 about the slope -- final slope requirement.
18 assessment with supporting factual information 18 A. I don't think thereis.
19 of theimpact that the variance from the slope 19 Q. I'msorry?
20 requirement would have on public health and the 20 A. I dont think it'sin there, or
21 environment? 21 any of therest of them you're fixing to call
22 A. | can't. | don't think I can. 22 out, if you want to go through them.
23 Q. You don't think you can? Same 23 Q. All right. So Part 11, Part 111,
Page 457 Page 459
1 question with regard to Exhibit J-3, Part I, 1 and Part IV, you don't think it'sin there as
2 which, | think isthe soil stability analysis. 2 wel?
3 Again, isthere an assessment with supporting 3 A. No, sir. And the next question
4 factual information of the impact of the 4  too.
5 variance on public health and the environment? 5 Q. Can you direct the Hearing Officer
6 A. Yeah, | don't think so. Not 6 toany placein--inJ1, that'sthefinal
7 specificaly. 7 permit, where ADEM made an express finding that
8 Q. Same question with regard to 8 noncompliance with the four-to-one slope
9 Exhibit J-3, Part I11. 9 requirement in the rules will not threaten
10 A. Again, same -- | don't think so. 10 public health or unreasonably create
11 Q. And same question with regard to 11 environmental pollution?
12 Exhibit 33, Part V. 12 A. I'll refer back to Section X, the
13 A. Yeah, not that | know of. 13 variance, the last paragraph. Which -- and I'll
14 Q. Canyou direct the Hearing Officer 14 readitagain.
15 toany section or page in Exhibit J-3, Part I, 15 Q. Allright. That'sthe last
16 that includes a concise factual statement of the 16 paragraph on Page 14?
17 reasons the Petitioner believes that 17 A. Yes.
18 noncompliance with the four-to-one slope 18 Q. All right. That'sthe-- you
19 requirement will not threaten public health or 19 think that is an express finding that
20 unreasonably create environmental pollution? 20 noncompliance with the four-to-one slope
21 A. No, sir. | don't think | can. 21 requirement will not threaten public health or
22 Q. Okay. Same question with regard 22 reasonably create environmental pollution?
23 to Exhibit J-3, Part I1. 23 A. Wdl, if it does, it sayswell
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1 terminateit, so | guessit impliesthat we're 1 A. Theonly Del Vecchio |l seeis
2 assuming it doesn't. But other than that, | 2 David and Peggy.
3 don't think it'sin there anywhere -- 3 Q. David and Peggy?
4 Q. Okay. Other than that, that's the 4 A. Correct.
5 only paragraph you can cite? 5 Q. Okay. If Michael Del Vecchiois
6 A. Yes, Sir. 6 notonthatligt, isit fair to assume that you
7 Q. Okay. Let meask you to look at 7 didn't send him a copy of the public notice,
8 Exhibit J-3, Part I, Appendix 4.1. 8 unless he'son this other list you talked about?
9 A. Thissays J-3, Part |, 9 A. Correct.
10 Appendix -- what? It's got a bunch of 10 MR. CARTER: Judge, I'm going to
11  appendixes. 11 object to anymore -- | mean, if it'sa
12 Q. It'sAppendix 4.1. | assumeit's 12 guestion of notice, | think they've
13 in Section 4, and it's Appendix 4.1. 13 filed an appeal, so | think noticeis
14 A. Okay. It'sgoing to be back 14 irrelevant.
15 further. Oh, Appendix 4.1. All right. 15 HEARING OFFICER: Well, he's
16 Q. Right, thereyou go. 16 already answered that question, so
17 A. I'm sorry. 17 let's ask the next one.
18 Q. Okay. You can turn the page. 18 MR. LUDDER: That's all my
19 A. Okay. 19 guestions of this Witness.
20 Q. Do you know what that -- that 20 HEARING OFFICER: Thank you. Do
21 appendix is about? 21 your cross or go to lunch?
22 A. Itisthe adjacent property owners 22 MR. CARTER: I'm not -- | don't
23 tothelandfill. 23 have my watch with me or anything. |
Page 461 Page 463
1 Q. Andisthat alist of property 1 don't even know what timeit is.
2 owners? 2 HEARING OFFICER: It's about a
3 A. It appearsto be. 3 quarter until 12.
4 Q. Okay. And that's provided by the 4 MR. CARTER: If it -- | guessit
5 Applicant, correct? 5 makes sense to probably -- if we go
6 A. Correct. 6 ahead and break and then come back a
7 Q. Now, when you issued public notice 7 little early. That'd be fine.
g8 for this permit modification, did the Department 8 HEARING OFFICER: I'm going to need
9 send apublic notice to al the persons on that 9 to break until one o'clock. Thank
10 ligt? 10 you.
11 A. Wetried. | assumewe did. 11 (A lunch recess was taken.)
12 Q. Okay. 12 HEARING OFFICER: All right. We
13 A. We made an attempt to contact each 13 are back on the record.
14 of these people on thislist. 14 Cross-examination?
15 Q. Okay. Would you make an attempt 15 MR. CARTER: Thank you, Y our Honor.
16 to contact anybody that was not on the list? 16 CROSS-EXAMINATION
17 A. | think we have alist here at the 17 BY MR.CARTER:
18 Department that the Department keeps of people 18 Q. Mr. Story, I'm just going to kind
19 who we notified. 19 of pick up alittle bit. If you want to, go
20 Q. If they specifically ask? 20 ahead and turn back to Joint Exhibit Number 1,
21 A. If they ask for it, yes, sir. 21 whichisjust the modified permit. Okay.
22 Q. Okay. IsMichael Del Vecchio on 22 That'sthe modified permit, Solid Waste Disposal
23 that list? 23 Permit 35-06; isthat right?
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1 A. Yes, sir. 1 A. Correct.
2 Q. Andthat's -- and that's the one 2 Q. Okay. Now, in consideration of
3 you have been testifying to today that you were 3 dl thosethings, | just want to go back over.
4 inthe process and reviewed that process, 4 Now, when you review the permit, at that point,
5 and, well -- okay. 5 it'sdtill -- that's the proposed permit; is
6 Now, let me -- let me ask you. On the 6 that correct?
7 third page of it, okay, now -- I'm sorry -- the 7 A. Yes.
8 second page, second page. Okay. | believeyou 8 Q. Okay. And now, you inturn, after
9 had tedtified earlier -- and you may have even 9 your review of it, you make -- you just make a
10 read this statement -- along with reviewing the 10 recommendation at that point, | guess, is
11 permit that y'al -- you helped -- you reviewed 11 what...
12 thedraft of that permit; isthat correct? 12 A. Isthisbeforewe send it to the
13 A. Correct. 13 facility, or isthis beforeit's gone to notice,
14 Q. Okay. And in reviewing the draft 14 or, | mean, where are we in the process?
15 of that permit, did you also use the application 15 Q. Okay. When you initially reviewed
16 that was submitted for that permit? 16 thedraft permit, which, I think Mr. -- you
17 A. Correct. 17 testified Mr. Kelly does a draft permit?
18 Q. Okay. And|I -- and forgive me if 18 A. Right, right.
19 | don't remember correctly -- but earlier today 19 Q. Andyou receiveit, and you review
20 inyour testimony, | think you may have even 20 it?
21 referenced on that pageto -- it looks like the 21 A. Correct.
22 next-to-last paragraph. 22 Q. At that point, what do you do with
23 A. Areyou -- 23 it?
Page 465 Page 467
1 Q. Isthat -- 1 A. Generdly, what I'ddoisl
2 A. Isitinthe-- 2 would -- I would look through it and, like |
3 Q. Oh, on the Final Determination. 3 said, mostly, it'saboilerplate. A lot of
4 A. Okay. Final -- yes, okay. 4 times, asimplerenewal, realy nothing changes
5 Q. So based on the statement in that, 5 inthem, and so I'm looking through there to see
6 the-- what do you consider the permit 6 whatitsays. Youknow, | knew -- | know we'd
7 application? 7 gotten, likein this case, amodification
8 A. Everything we got in, in regards 8 application in to expand the facility, and so
9 to-- information we got in and needed to -- to 9 I'mlooking at what all changes in the permit.
10 actualy write the permit -- 10 So I'm going through there to verify that this
11 Q. Okay. 11 isthere, thisthere, that he -- you know, he
12 A. -- whether it beinthe 12 got the information correct here and there. And
13 application -- 13 sol'mjust going through there and looking to
14 Q. And that includes, | think, the 14 seewhat's different, what catches my eye, that
15 operations manual; isthat part? 15 kind of stuff. And thenif | have questions,
16 A. Correct. 16 then| go ask him, or pull the application or
17 Q. And then the -- my favorite -- the 17 thedrawings.
18 soil stability study? Isthat -- 18 Q. What about -- do you consult the
19 A. Correct. 19 old permit?
20 Q. --partofit? Andthen | think 20 A. Oh, yeah. WEll look at the old
21 therewas aJoint Exhibit Number 4 [verbatim], 21 permit and see what the old permit says.
22 which was the application from the City of 22 Q. Okay. And soinyour review of
23 Dothan? 23 this, isthat when you noticed there were
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1 differences? 1 they request it, what information we need once
2 A. Yes. 2 wefind out that -- that they're looking to do
3 Q. Okay. Andif you would, just 3 something different.
4 right offhand, what were the differences that 4 Q. Okay. And now let me go back just
5 you noticed that were -- 5 tothe permit for asecond and just cover a
6 A. It -- well, we had a couple of 6 little-- acouplethingsreal quick. There was
7 variancesthat were different. We -- the 7 somediscussion in your testimony this morning.
8 landfill -- the disposal areawas different. It 8 First, | mean, does -- does the permit that you
9 expanded. It had mention of aC&D areain there 9 reviewed, doesit alow for the discharge of
10 aswell too. So those things were different. 10 fill materialsinto awetland?
11 Q. Okay. And now, when you -- you 11 A. Our permit does not.
12 spot those, isthat something -- so if | say in 12 Q. Okay. Doesit alow for the
13 that -- in the permit application, isthere a 13 discharge of fill materialsinto intermittent
14  specific paragraph or a section, something that 14 streamsor waters of the State of Alabama?
15 saysarequest for variances? Isthat in there? 15 A. No. Our permit does not.
16 A. Inour permit? 16 Q. Okay. And isthat process covered
17 Q. No, in the permit application. 17 by another permit?
18 A. No, there'snot. There's not. 18 A. ltis.
19 Q. Okay. So how do you determine 19 Q. Okay. And who would that be?
20 when there's arequest for variances? 20 A. That's under the Corps and along
21 A. Based on the information we get. 21 with our field office -- isthe joint permit
22 Youknow, alot of times, if it'sa-- if 22 with them.
23 it's-- if we'reright in the middie of a permit 23 Q. All right. If you would, can you
Page 469 Page 471
1 cycle-- renewal cycle, and somebody 1 identify adocument that's marked as Respondent
2 would -- likes one, they -- you know, they send 2 Number 1?
3 inarequesttous. A lot of times, it will be 3 A. Thisisthe Corps permit.
4 aletter form likethat. Or they'll giveusa 4 Q. Okay. And you received that
5 cal, and well say, Hey, send us an e-mail, 5 permit from -- well, who did you receive that
6 something describing what you're doing, why, and | 6 permit from?
7 dl that kind of stuff. 7 A. Itactudly -- it was-- let me
8 In this case, it was part of the 8 see. Itwasfrom CDG Engineering. Actualy,
9 modification -- it was mentioned in the 9 it'sgot the cover letter, but the permit itself
10 application inthe -- in the -- in the drawings, 10 came from the Department of the Army, to Ernest
11 inthe operation plan, al that kind of stuff. 11 Stokes.
12 And so that's where -- that's how we knew that 12 Q. Okay. But that was a copy you had
13 that was something they were wanting to do this 13 requested and they had sent to you; is that
14 time. 14 correct?
15 Q. Okay. 15 A. Correct.
16 A. It'sdifferent every time. 16 Q. Now, so that, the permit you have
17 There's different wayswe can do it. 17 right there, that iswhat controls those two
18 Q. How the City filesapermit -- a 18 issues| asked you about before, about the
19 modification application, there's no certain 19 wetlands, and the streams, and the waters of the
20 form or anything for -- that you would file for 20 State; isthat correct?
21 avariance? 21 A. Correct.
22 A. No, wedon't have aform for a 22 Q. Sonow -- okay. I'll ask
23 variance. No. We -- it's-- it's-- it's how 23 for -- just to clarify alittle bit.
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1 There, y'all talked -- Mr. Ludder asked you 1 wasaruleabout construction and demolition --
2 quite abit about alternative daily cover. 2 A. Right.
3 Does the permit that you reviewed, does it 3 Q. --landfills; isthat right?
4 alow for the use of aternative daily cover? 4 A. That's correct.
5 A. No. No, it does not. 5 Q. Okay. Now, referring to the
6 Q. Okay. Did thefacility request 6 permitinthis-- inthis particular situation,
7 that? 7 35-06, what kind of permitisit?
8 A. They did not request. 8 A. It'sthat MSW permit.
9 Q. Sowhat would happen if they -- | 9 Q. Okay. And but -- but they
10 mean, if they did? | mean, how would that 10 aso have -- but they also have aC&D cdll; is
11 processwork? 11 that correct?
12 A. Wewould do it like any other one. 12 A. Wéll, we have plansfor it, yes.
13 Wewould get the information in, and we 13 Q. Wadll, right. And according to the
14 would -- excuse me -- we would review it, seeif 14 plansand the information given to you, if it's
15 we needed any other additional information, and 15 amunicipa solid waste landfill, what would be
16 thenwewould processit asa-- asavariance 16 an additional cell? | mean, an additional face,
17 inthe Department. 17 excuseme. I'msorry.
18 Q. Very similar to the same say we 18 A. They could have an -- | guess, two
19 did the variances on this permit; is that 19 ways. They could have an additional MSW face
20 correct? 20 somewhere, or they could have, in this case, a
21 A. Except for the other ones that 21 C&D cell somewhere else.
22 camein with the application. This onewould be 22 Q. Soasamunicipal solid waste
23 something different. 23 landfill, they aready have -- we know they have
Page 473 Page 475
1 Q. But they -- basically, they would 1 amunicipal solid waste cell?
2 haveto -- the request would be made, 2 A. Correct.
3 information would be provided to the Department, 3 Q. Sothat oneisagiven. And then
4 and then, ultimately, the Department would make 4 areyou saying that the C&D cell would be the
5 adecison? 5 second?
6 A. Correct. And if we agreed with 6 A. Thesecond, yes.
7 it, wed put it in the permit. 7 Q. Okay. And I think you've also
8 Q. Okay. Now, specifically, the 8 explained, you know, when we got into the regs
9 two -- the two variances which were discussed 9 about the smallest face as possible, small an
10 andissued -- and granted in the modified 10 areaaspossible, and you -- once again, you
11 permit, the two working faces -- I'm trying to 11 said that's defined how?
12 think whereis-- oh, it's going to be -- on the 12 A. By their ability to manage the
13 permit, on the modified permit -- 13 site according to the permit.
14 A. Okay. 14 Q. Okay.
15 Q. -- whereit talks about -- let me 15 A. You know, making sure they compact
16 see. Oh, okay. Well, no. Okay. That'sit 16 it and cover it every day and that kind of
17 okay. I'm sorry about that. Okay. Section X 17 stuff. Or asrequired by the permit.
18 of the variance -- the variances. 18 Q. And from what you reviewed in the
19 A. Okay. 19 application and everything, and the permit as
20 Q. All right. There was some 20 well, did you have any disagreement with that
21 discussion you had with Mr. Ludder, some 21 particular variance?
22 questions, about it references the -- the ADEM 22 A. No. Wewouldn't have granted the
23 rule, and | think you replied to him that that 23 varianceif we had a disagreement.
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1 Q. Okay. The slope stahility study 1 reviewed by the land section -- | mean, by your
2 aswadl, isthat -- what is -- what is that 2 section, not the Land Division.
3 included in the application for? 3 A. Wewould have reviewed that, yes.
4 A. They would include that if they're 4 Q. And now asfor -- and when you
5 requesting something other than four-to-one 5 review this, doesthat kind of -- does that give
6 slopes, something steeper than four-to-one 6 You notice, at that point, that there are other
7 dlopes. 7 divisions may beinvolved?
8 Q. Okay. Because -- now isthat -- | 8 A. Correct.
9 think also there was some question about erosion 9 Q. Okay. And at that point, | think
10 andthingslikethat. Would information 10 he had asked you, do you reach out to those
11 contained in the slope stability study address 11 divisions and consult with them over this
12 erosion, or isthat just toward the slope? 12 particular permit?
13 A. Wdll, it definitely would do the 13 A. Yes.
14 dlope, but it probably hasin there, aswell, 14 Q. Okay. And I think you had
15 about the erosion of the slope. | imagineit 15 referred -- had testified earlier that you
16 would. 16 didn't receive -- y'all had done that, but
17 Q. Okay. What about in the operation 17 didn't receive aresponse?
18 plan? Isthere-- isthere a section in the 18 A. Say that one moretime.
19 operation plan that discusses stormwater 19 Q. That y'al had, like, talked with
20 runoff, for example? 20 the other division but didn't receive aresponse
21 A. Yes, thereis. 21 asit pertained to the NPDES permit, | believe.
22 Q. Okay. And | think I have that 22 MR. LUDDER: I'll object. He
23 marked. 23 didn't testify to that. That wasthe
Page 477 Page 479
1 MR. DAVIS: Yeah, it'sway back 1 previous witness.
2 here, somewhere. 2 THE WITNESS: | don't think | said
3 MR. CARTER: | think it's 5. 3 that.
4 MR. DAVIS: | think you're right. 4 MR. CARTER: Okay. I'm sorry.
5 MR. CARTER: Yeah, if -- 5 I'll withdraw the question. | may be
6 MR. DAVIS: Here you go. 6 thinking further back. But -- okay.
7 MR. CARTER: Man, those books. 7 BY MR.CARTER:
8 BY MR.CARTER: 8 Q. But those sections are present in
9 Q. Okay. If you can, it's part of 9 the operations manual?
10 the operation manual, Section 5.6 -- well, 10 A. Correct.
11 excuseme, 5.4 and 5.6. They're on the same 11 Q. And now onething | wanted to
12 page, but if you can locate that. 12 clarify, | guess, when we get this, it'stitled,
13 A. Allright. I'vegot 5.4 and 5.6. 13 The Operations Manual, but at the time we
14 Q. Okay. You have got those? And 14 receivethis, isthere an operational landfill?
15 what are those particular sections? 15 A. Thereisan operational landfill,
16 A. They are Stormwater Runoff Control 16 yes. Well, | mean, say that one moretime. Is
17 and NPDES Stormwater Permit. It's part of the 17 there an operation for the modification --
18 Water Management Section. 18 Q. Wéll, let me rephrase it, yeah.
19 Q. All right. Now, 19 A. --orjustingeneral?
20 necessarily -- and | think you testified a 20 Q. When wereceive this operations
21 littletoit earlier. Mr. Ludder had asked you 21 manual, at that time, isthis the requirements
22 about -- are those sectionsright there 22 that -- the proposalsin this manual part of an
23 particularly something that would have been 23 operational landfill?
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1 A. Therewas-- thereisstill an 1 you; isthat right?
2 operational phase going on there. | mean, it's 2 A. Correct.
3 theoperational plan for the whole landfill, | 3 Q. Okay. I think -- okay. Still on
4 believe. | don't think it'sjust for the 4 thevariances real quick, specific two working
5 modification. But thereis not anything going 5 faces, | think -- and you have may have
6 0on-- operations going in the -- in the modified 6 mentioned earlier, isthat acommon practice?
7 expansion area. 7 A. Two working faces? It'sfairly
8 Q. Okay. So -- but when that 8 common, that we've got -- we've got a number of
9 modified expansion areawould become 9 them around the state -- I'll put it that
10 operational, then the -- the terms of the permit 10 way -- that have two working faces. Some -- one
11 would kick in? 11 of them has three working faces.
12 A. Correct. 12 Q. Okay. And so -- and then -- so
13 Q. And then that's when the guidance 13 thisisn't some unique request that the City has
14 from the application and everything would kick 14 made?
15 inasweéll; isthat right? 15 A. No.
16 A. Correct. 16 Q. Okay. And now what about the
17 Q. Okay. Now, going along with the 17 three-to-one sope? Isthat -- the final slope?
18 operations manual, the slope stability study, 18 A. Yeah, that's even more common than
19 and now -- because, | mean, how many pageswould |19 the two working faces.
20 you think make up the application? Just a 20 Q. Okay. So, | mean, just if you
21 guess? | mean, I'm not asking for an exact 21 could guess, how many -- | mean, out of --
22 number or anything. 22 A. Wdl, | think about -- over half
23 A. 500, 700, 800, something like 23 thefacilitiesin the state have a variance of
Page 481 Page 483
1 that, inthiscase. It's not always like that. 1 somesort. | think there's 30 to 40 that have
2 Q. Okay. So now with each section of 2 three-to -- working faces, and | think somewhere
3 those, | think there's -- with the operations 3 around 12 to 15 or so that have the two working
4 manual, with the slope stability study, are 4 faces. The-- it would be most likely be an MSW
5 there certifications on those? 5 landfill with aC&D, and there's only 30 in the
6 A. Yes 6 Stateto start with, so about half the MSW
7 Q. And what type of certifications 7 facilities have --
8 arethose? 8 Q. All right. Sothisisn't the
9 A. PE stamps. 9 firsttimey'al had seen that either?
10 Q. Okay. And what's-- | mean, 10 A. Correct. No.
11  what'sthat do? | mean, when you see it, what 11 Q. Okay. | know you'd answered some
12 doesthat mean to you? 12 questions earlier from Mr. Ludder where you had
13 A. It means somebody that knows alot 13 gonedown kind of alist here, asit appears
14 more about this has put their name on the line, 14 in 35-13-8-.02 [verbatim], okay?
15 their stamp on it, than -- you know, than we do 15 A. Yes.
16 kind of thing, so... 16 Q. What I'm referring to up aboveit,
17 Q. And so when you review that 17 38 -- 335-13-8-.01, okay?
18 information, does that play into any -- any 18 A. Okay.
19 decisionsor any -- any -- any -- well, I'll 19 Q. How about --
20 withdraw that question. 20 A. Want metoread it? Want meto
21 So wouldn't you say the engineer 21 readit?
22 certification, that gives you some confidence 22 Q. Sure, go ahead. That'd be fine.
23 about the information that's been presented to 23 A. Thewhole thing?
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1 Q. Yeah. 1 the public health and the environment in the
2 A. All right. Chapter 8is 2 affected areas. Isthat -- isit possibleto
3 Proceduresfor Variances. 3 point out a specific place in the permit
4 335-13-8-.01, Variances. 4 @pplication?
5 The Department may grant individual 5 MR. LUDDER: Y our Honor -- can |
6 variances from the specific divisions of 6 get a clarification of which variance
7 Division 13 based upon the procedures of 7 you'retalking about? Or both?
8 335-13-8-.02 through 335-13-8-.05 whenever it is 8 MR. CARTER: | mean both. | mean,
9 found by the Department, upon presentation of 9 your guestion -- it was the same set
10 adequate proof, that non-compliance with 10 of questions on both variances.
11 Division 13 will not threaten the public health 11 MR. LUDDER: But are you
12 or unreasonably create environmental pollution. 12 talking -- are you questioning him
13 Q. And based on your review of the 13 about both variances?
14 information contained in the permit application 14 MR. CARTER: Right, about both
15 and the draft permit as prepared by Mr. Kelly, 15 variances in this situation.
16 did you believe there was adequate proof that 16 A. Itispossible, but in this case
17 noncompliance with Division 13 wouldn't threaten |17 though, it's not necessary, because like | said,
18 public health or unreasonably create 18 it'sinthere.
19 environmental pollution? 19 Q. Okay. Andthen | think the other
20 A. Yes, wewere. 20 onewas you were asked to point out a concise
21 Q. Okay. You were asked earlier on 21 factual statement of the reasons the Petitioner
22 severd of these under Section 2 of the 22 believes that noncompliance with the -- | mean,
23 35 -- of 335-13-8-.02, which istitled, Petition 23 with the -- the City believesthat the
Page 485 Page 487
1 for Variance -- 1 noncompliance with the particular provisions of
2 A. Yes, sir. 2 Division 13 will not threaten the public health
3 Q. -- under those, you were asked a 3 or unreasonably create environmental pollution.
4 couple of times about whether you could 4 And are you able to do that?
5 personally point to a-- somewherein the 5 A. It-- youcan, at times. Inthis
6 application that would show a clear and complete 6 casg likel said, it's not necessary, and, you
7 statement of the precise extent of the relief 7 know, I'd argue that you're not really required
8 sought, including specific identification of the 8 to.
9 particular provisions of the regulations from 9 Q. Okay. Just to make surel'm
10 which the variances are sought. 10 understanding you right, you're basically saying
11 Now, isit possible to point to a specific 11 that the application istaken asawhole? It's
12 place? 12 not -- your determination and your review of
13 A. It -- not in this case, no. 13 whether the variances -- you would recommend the
14 Q. And why would that be? 14 variances would be based on what you read in the
15 A. They'vekind of -- because they 15 entire application?
16 requested it as part of the whole modification, 16 A. Correct.
17 it'sjust kind of in therein different places 17 Q. Okay. Andthereason | keep -- |
18 whenthey werediscussingit. It wasn't a 18 asked you -- now you said -- you testified you
19 separate request. 19 reviewed this permit; isthat right?
20 Q. Okay. Andyou were -- and you 20 A. Correct.
21  were asked if you could point out a specific 21 Q. Okay. Who hasthefinal say
22 assessment with supporting factual information 22 on-- onissuance of aland permit?
23 that theimpact -- the variance would pose on 23 A. The Chief of the Land Division.
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1 Q. Okay. And who would that be? 1 part of the application?
2 A. Phil Davis, sitting 2 A. Yes. Hedid not mention that when
3 beside-- besideyou, | guess, if that'sthe 3 hewasasking me. You'reright.
4 correct way to doit. 4 MR. WHITE: Okay. That'sall.
5 Q. Okay. And you forward your 5 HEARING OFFICER: That's all?
6 recommendations onto -- 6 MR. WHITE: Yes, sir.
7 A. Correct. 7 HEARING OFFICER: Okay. And that
8 Q. Okay. 8 was Petitioners Exhibit 5?
9 MR. CARTER: Nothing further right 9 MR. LUDDER: 5, correct.
10 now, Y our Honor. 10 HEARING OFFICER: Thank you.
11 HEARING OFFICER: Mr. White? 11 Redirect?
12 CROSS-EXAMINATION 12 MR. LUDDER: Yes, Y our Honor.
13 BY MR.WHITE: 13 REDIRECT EXAMINATION
14 Q. Mr. Story, just real quick. 14 BY MR.LUDDER
15 A. Sure. 15 Q. Now, you just agreed that you had
16 Q. Mr. Carter asked you some 16 seen Respondent's Exhibit R-1 for
17 questions about what constitutes the application 17 identification. Can you tell from this exhibit
18 for the permit modification that was submitted 18 what the date was that the Corps of Engineers
19 by the City of Dothan, and you mentioned the 19 issued adischarge of fill permit?
20 operations manual, the stability study, the 20 A. Thedate on thisis November Sth,
21 three-page application form. And if you would, 21 '15, on this document.
22 please, turn to 335-13-5. 22 HEARING OFFICER: What was that? |
23 A. I'mnot sure I've got 5 up here. 23 didn't hear you.
Page 489 Page 491
1 5wasthe onewe didn't have awhile ago. 1 THE WITNESS: I'm sorry. | don't
2 Q. Okay. 2 have my water anymore. November 9th
3 A. | think you read it -- well, we 3 of 2015 was the date on this document.
4 started reading it last time. Wedidn't -- | 4 BY MR. LUDDER:
5 don't have5. 5 Q. Somebody need to get you some
6 Q. Okay. Wdll, let mejust ask you 6 water?
7 without introducing it. We sent it to 7 A. I'll try to do better.
8 regulationsfor the permit application 8 Q. Okay. November 9th, 2015, and on
9 requirements. Arethefacility design plans 9 the second page of Exhibit R-1 for
10 included in the permit application requirements? 10 identification, thereisaletter, apparently
11 A. Yes, they are. 11 from City of Dothan. Do you see that?
12 Q. Okay. And arethose on the table 12 A. I do.
13 infront of you? 13 Q. What's the date of that?
14 A. Yes-- well, there'saset of 14 A. November 12th, 2015.
15 plansthat arefor that. 15 Q. Sothat's after the permit was
16 Q. Okay. Would you look at them and 16 issued, correct?
17 seeif that was part -- those that you reviewed 17 A. That was after this permit?
18 aspart of this-- 18 Q. After the Corps of Engineers
19 A. Yes 19 permit wasissued, correct?
20 Q. Those are? 20 A. Yes, dir.
21 A. Yes 21 Q. Sodo you think that that letter
22 Q. Okay. Soinadditionto the 22 ispart of the permit, the Corps of Engineers
23 documents Mr. Carter described, these were also 23 permit?
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1 A. ltisinformation that we 1 Corpsand our field office? Isthat what -- is
2 would -- we would use as part of -- it's a box 2 that Number 9? If itis--ifitis, I've seen
3 that we check to make sureit got done, let me 3 it
4 put it that way. | think at the end of the day, 4 MR. SASSER: Just let him show it
5 inour -- thefinal operating record, it would 5 to you.
6 be part of that, sure. 6 Q. You have seen it?
7 Q. Respondent's Exhibit Number 1, was 7 A. Wdl, if you're going to...
8 that provided to the Department by the City, or 8 Q. Yeah.
9 the Corps of Engineers? 9 A. It'sthe Joint Public Notice from
10 A. Thisoneright here? 10 the Corpsand ADEM on proposed discharge of fill
11 Q. Yes. 11 materialsinto waters of the US.
12 A. I'm guessing they sent -- thisis 12 Q. And have you seen that before?
13 what was sent to us from the City of Dothan. Am |13 A. | believe | have seen that before.
14 |- 14 Q. Wasthat -- that was after the
15 Q. Wadll, isthe Exhibit R-1, was that 15 permit -- the solid waste permit application was
16 sent to ADEM by the City of Dothan, or the Corps |16 submitted to ADEM, correct?
17 of Engineers? 17 A. Correct, yes.
18 A. It -- unlessI'm just 18 Q. All right. What would have been
19 misunderstanding your question, it appears that 19 the occasion that you saw thisthen, if it was
20 the City of Dothan sent it to us. 20 after the -- the permit application was
21 Q. Okay, okay. And doesthat explain 21 submitted?
22 theletter on Page 2 of that exhibit? 22 A. Whenever the City would get
23 A. Correct. 23 information that was part of that, they would
Page 493 Page 495
1 Q. Okay. So that letter is not part 1 forwardittous. So, again, that's a box we
2 of the permit, but it is part of your files? Is 2 got to check. You know, whenever -- not
3 that what you're saying? 3 everything -- there's stuff that runs concurrent
4 A. Wdl, you know -- 4 with us going through this process. Some of it
5 Q. I'msorry. Not part of the Corps 5 isFishand Wildlife stuff, some of it is Corps
6 of Engineers permit, but part of ADEM'sfiles? 6 stuff. Andthisis-- aswe're running through
7 A. It endsup inour files, correct. 7 the process, there are parallel tracks moving
8 Q. Do you know that to be part of the 8 through.
9 Corpspermit? That letter? 9 Q. Okay. And would that have been
10 A. Isthisletter part of the Corps 10 received by ADEM before issuance of the final
11 permit? | do not know that. 11 solid waste landfill permit?
12 Q. Okay. 12 A. Say that one moretime.
13 A. You know, there's other people 13 Q. Would Exhibit J-9, would it have
14 that know more about the Corps permit than | do. |14 beenreceived by ADEM before issuance of the
15 Q. Who would that be? 15 final solid waste permit, J-1?
16 A. The people that work for the Corps 16 A. Itwas, if that'swhat you're
17 inthefield office, probably. 17 asking. Or doesit haveto be?
18 Q. Thefield office? 18 Q. I'msorry. Yeah, it was--
19 A. Yeah. 19 A. Yes.
20 Q. Okay. Didyou have achanceto 20 Q. --received before?
21 review what has been marked as Exhibit J-9, 21 A. Yes.
22 Joint Exhibit Number 9, the Joint Public Notice? 22 Q. Attached to Exhibit J-9 is another
23 A. Joint Public Notice? Between the 23 map.
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1 A. Okay. 1 color, yes. It'sthe exact same map.
2 Q. Doyou seethat? 2 BY MR.LUDDER:
3 A. Yes, dir. 3 Q. And both say, Figure 5: Proposed
4 Q. Does that map show impacted 4 Impact Map?
5 wetlands and streams? 5 A. Right, correct. And we've gone
6 A. This map shows a project area, and 6 over thisone earlier today too, | believe.
7 itidentifies 4.37 acres of wetlands. 7 Q. Okay. Now, | believe that the
8 Q. And-- 8 mapsthat we discussed earlier, the site
9 A. And 2.5 [verbatim] acres of 9 boundary was much larger --
10 impacted area. Isthat what you're asking? 10 A. You'reright. Correct. It was
11 Q. Now, that's 2.25 acres of 11 over here.
12 wetlands? 12 Q. --thanthis; isthat right?
13 A. Impact area, and 4.37 acres of 13 A. Correct.
14 wetlands. 14 Q. And so this map shows just the
15 Q. All right. 15 proposed municipal solid waste expansion area,
16 A. I'm not sure which one you're 16 correct?
17 asking abouit. 17 A. Correct.
18 Q. All right. 18 Q. And so the amount of wetlands that
19 A. Thestream, | guess, would be 19 areto beimpacted in the expansion area are how
20 the--thisarea, and they giveitin linear 20 many acres?
21 feet aswell, but the wetlandsis 4.37. 21 A. Sayitonemoretime. Am|
22 Q. Allright. Let'sdifferentiate 22 looking at the impact areas or wetlands? Which
23 between impacted and nonimpacted areas. 23 one?
Page 497 Page 499
1 Impacted areas are shown by hatched -- hatch 1 Q. I'mtalking about the impact area,
2 marks? 2 the hatched mark.
3 A. It'sgot agrid over it of some 3 A. Okay.
4 sort. 4 Q. How many acres are included in
5 Q. All right. 5 that hatched mark?
6 A. And wetlands is shaded, and the 6 A. 2.25 acres.
7 wholething is shaded so, you know, it's tough 7 Q. All right. Doesthistable over
8 tofigureout wherethat is. 8 heresay, Proposed Impacts?
9 Q. Because of the shade? 9 A. It does.
10 A. Wdll, yeah, becauseit'snot in 10 Q. And how many acres does it say of
11 color. 11 wetlands are to be impacted?
12 Q. Yeah, it'snotin color. 12 A. It actualy says 2.25.
13 MR. CARTER: | think -- David, 13 Q. Okay. Andinterms of ephemeral,
14 wasn't that the colored -- the map 14 intermittent, and intermittent streams, does it
15 that you entered into evidence 15 say how many linear feet of impacted area?
16 yesterday with Mr. Kelly? 16 A. Yes.
17 THE WITNESS: It looks very similar 17 Q. How many isthat?
18 to the one we looked at. It'sthe 18 A. You want thetotal for each one?
19 second one earlier today. 19 Q. Yes, givethetotal.
20 MR. LUDDER: Exhibit P-4. 20 A. 1160.
21 HEARING OFFICER: Is that the same 21 Q. 1160? Okay. So that -- those
22 one? 22 numbers are different from the ones we discussed
23 THE WITNESS: Itis, andit'sin 23 previously when we had alarger site areain the
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1 diagram? 1 A. Do you want meto find the permit?
2 A. Yes, | think the numbers are 2 Q. It'sP-1. Yeah.
3 different. Correct. 3 A. P-1--1'll leavethat open. It
4 Q. Okay. Now, looking at Exhibit R-1 4 doesn't say how much we -- on therationale -- |
5 for identification, which isthe document, at 5 mean, on the determination, it says, The
6 least, containing the Corps permit that the 6 proposed modification would expand the total
7 Department received, correct? 7 acreage of the facility to 534...and increases
8 A. (The Witness nodded). 8 the MSW disposal areato 75.6 acres. The C&D
9 Q. Doesit say on Page 1 of 9 would increase 13.6 acres.
10 the-- and I'm referring to Page 1 as shown at 10 Q. All right. Now, that 75.6
11 the bottom of the page rather than the first 11 represents both the existing landfill and the
12 page of the document -- doesit say on Page 1 12 expansion parcel, correct?
13 that -- what the permit is authorizing be done? 13 A. Right, right.
14 A. It says-- the sentence-- You are 14 Q. Canyou look at the next -- the --
15 authorized to perform work in accordance with 15 A. Isthatit? It should be -- it
16 thetermsand conditions specified below. 16 should beright --
17 Isthat what you're asking? 17 Q. -- Joint Exhibit Number 2, and
18 Q. And where are you reading that 18 canyou identify what that is?
19 from? Okay. And could you describe the project |19 A. Thisisthe previous permit before
20 area? Or project location? 20 the modification.
21 A. TheProject Location: The 21 Q. And how much acreage of municipal
22 approximately 40 acre expansion parcel is 22 solid waste landfill was authorized in that
23 located south of the City of Dothan's existing 23 permit?
Page 501 Page 503
1 landfill in Dothan, Houston County, Alabama. 1 A. 55 acres.
2 Specificaly -- keep going? 2 Q. So the difference between the
3 Q. Yeah, you might aswell. 3 permit that was just issued in 2016, which
4 A. Okay. 4 was -- the acreage was indicated, the 75.6 acres
5 Specificaly, the siteislocated at 5 for the municipal waste landfill, compared to
6 latitude 31.2353 North and longitude 85.3512 6 the previous permit of 55 acres? Do you know
7 Westin Sections 16 and 17, Township 3 North, 7 what the differenceis?
8 Range 27 East. Theareaisdepicted on the 8 A. I donot. | wentto ElImore
9 Dothan East, Alabama Quad -- Quadangle; United 9 County, but I'm going with 20.6 acres; is that
10 States Geological Survey Topographic Mapandis |10 right? 75, 55, .6?
11 situated within the Apal achicola River watershed 11 Q. It'sapproximately 20 acres, isn't
12 HUC 03130004. 12 it?
13 Q. Okay. Soisthat the same 13 A. 20.6 acres, yes.
14 municipal solid waste landfill expansion that 14 Q. 20.6 acres? All right. Do you
15 we've been talking about throughout this 15 know why the Corps of Engineersreferred to an
16 proceeding? 16 areaof 40 acres?
17 A. 1 would think so. 17 A. Maybethey'renot using al of it
18 Q. Now, they refertoitasa 18 for disposal. There's buffer zones and stuff
19 "40-acre expansion parcel." Do you recall what 19 too. Maybeit'snot all part of it. That's
20 theacreageison the expansion parcel that you 20 going off the top of my head.
21 permitted? 21 Q. Could you explain that on this
22 A. | -- 1 donat. 22 map, P-4, what you're talking about?
23 Q. All right. 23 A. If --if you're still -- you know,
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1 I'mjust assuming. | don't know without looking 1 Q. Right. Just the second sentence.
2 at-- going back throughit. 2 A. Second sentence?
3 Q. Let me withdraw the question. 3 This permits authorizes the permanent
4 A. Okay. 4 discharge of fill material into 2.25 acres
5 Q. Theareamarked inaredline on 5 of -- | don't know how to pronounce that -- some
6 Exhibit P-4, that's the expansion area, correct, 6 kind of wetlands -- 270 linear feet of
7 landfill expansion area? 7 intermittent stream, and 890 linear feet of
8 A. It appearsto be. 8 ephemeral stream.
9 Q. Okay. 9 Q. Okay. Now, that permit isnot a
10 A. Thisisnot -- | mean, you know, 10 permitissued by ADEM, isit?
11 theapplication ishere, and thisisin this 11 A. This Corps permit?
12 document, but it appears that it's the same 12 Q. Yes.
13  area 13 A. No, theré'sajoint -- joint
14 Q. Right. Andwould you assume that 14 something with ADEM, but...
15 that areaisthe 20.6 acres, more or |ess? 15 Q. I'msorry?
16 A. | would say the 20.6 acres that 16 A. Theré's-- oneof it isjoint with
17 they'readdingisin thisarearight here, yes. 17 our field office, but | don't think thisoneis.
18 Q. Within the red boundary? 18 Q. Areyou talking about the Joint
19 A. Within the -- yeah. Morethan 19 Public Notice?
20 likely. 20 A. Maybeit'sthe Joint Public
21 Q. All right. Now, if the Corpsis 21 Notice. Thereyougo. I'm sorry. But you're
22 talking about 40 acres, they've got to be 22 right.
23 talking about alot more acres than are shown in 23 MR. LUDDER: The Petitioners move
Page 505 Page 507
1 thered boundary line, correct? 1 the admission of Exhibit R-1.
2 A. | don't know. | mean, | don't 2 HEARING OFFICER: It's your
3 know if it goes -- if the disposal acresisonly 3 exhibit. Any objection?
4 thisareahere, there could be another 20 acres 4 MR. CARTER: No.
5 around it or something. | don't know. Does 5 MR. WHITE: What is that?
6 that make sense? 6 HEARING OFFICER: R-1isthe NPDES
7 Q. Oh, | see. You're saying that 7 permit.
8 20.6 acresmay just be adisposal area? 8 MR. LUDDER: No, it'sthe Corps
9 A. Inthe 40 acres, yes. 9 permit.
10 Q. Inthe 40 acres? And you think 10 THE WITNESS: It's the Corps
11 thisred line boundary might actually be larger 11 permit.
12 than 20.6 acres? 12 HEARING OFFICER: Oh, excuse me.
13 A. That's -- that's what I'm 13 The Corps permit.
14  thinking. 14 MR. WHITE: No objection.
15 Q. Okay, okay. Now, would you read 15 HEARING OFFICER: It's admitted.
16 the second sentence under Project Description in 16 (Exhibit No. R-1 was admitted
17 Exhibit J-- excuse me -- Exhibit R-1. Second 17 into evidence.)
18 sentence? 18 MR. CARTER: Y our Honor, |
19 A. Second sentence under Project 19 think -- | didn't offer R-2 aswell.
20 Location -- Description? 20 That was the regulations on variances.
21 Q. Project Description. 21 THE WITNESS: R-2is --
22 A. Okay. Well, | read Location 22 HEARING OFFICER: It's admitted.
23 dready, right? 23
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1 (Exhibit No. R-2 was admitted 1 to-- you just gave some testimony about two
2 into evidence.) 2 working faces at the -- at the landfill. Are
3 THE WITNESS: -- is 8, variances 3 you changing your testimony, your prior
4 stuff. 4 testimony, where you indicated that the permit
5 HEARING OFFICER: Redirect -- | 5 authorizes two working faces at the C& D
6 mean, recross? 6 landfill?
7 MR. CARTER: Just briefly, Your 7 MR. WHITE: I'm going to object to
8 Honor. 8 the -- you know, what he testified to.
9 MR. LUDDER: Oh, no, I'm not 9 I mean, if hewantsto ask him a
10 finished. 10 guestion, fine, but if he's going to
11 MR. CARTER: Oh, I'm sorry. Go 11 incorporate some alleged prior
12 ahead. 12 testimony into it, I'm going to
13 BY MR. LUDDER: 13 object.
14 Q. Now, you testified about 14 HEARING OFFICER: | don't know
15 aternative daily cover, about how it's quite 15 whether he's changing his testimony or
16 common in Alabamafor the Department to 16 not. Do you know? Do you remember
17 authorizeit? 17 what you testified to?
18 A. Yes, gir. 18 THE WITNESS: | don't, | don't.
19 Q. You also testified earlier that no 19 HEARING OFFICER: Okay.
20 noticeto the public would be given about 20 MR. LUDDER: Okay.
21 those -- those variances? 21 BY MR.LUDDER:
22 A. It depends on how we get the 22 Q. And you have referred to a soil
23 reguestin. | mean, in thiscase, the two 23 dtability analysis, | believe, iswhat you
Page 509 Page 511
1 variances we did were part of the notice, but 1 caledit?
2 generdly, they're not. 2 A. Or astudy.
3 Q. I'm sorry? 3 Q. Or excuse me, a study.
4 A. They're not required to be, but in 4 A. Yeah, it'sin one of your things
5 this case, the two variances that were issued 5 here
6 were part of the public notice for this major 6 Q. Okay. Would you look at that
7 mod. So, inessence, it can be. Orif wedo a 7 study and give usthe proper name or the given
8 variance as part of arenewal, it's part of that 8 namefor that study?
9 noticeaswell. So alot of times, they are. 9 A. Do you know which -- which one
10 Generdly -- most of thetimesthey are. In 10 it'sin? Or do you want me to dig through all
11 some cases they're not required to be -- they're 11 these?
12 not required to be. Does that make sense? 12 Q. That would be J-3, Part I1, |
13 Q. All right. Soif an applicant 13  believe.
14  such asthe City of Dothan has a permit now, as 14 MR. WHITE: I'm going to object to
15 it does-- 15 the designation of "It's a soil
16 A. Correct. 16 study.” | mean, it sayswhat it is,
17 Q. -- and they seek authorization to 17 and it doesn't say that.
18 usealternative cover, would you do a public 18 MR. LUDDER: That's what he called
19 notice on -- on avariance to grant that 19 it, and I'm just trying to clarify it.
20 authorization? 20 MR. WHITE: Well, let's clarify it.
21 A. No, sir. Wewould not be required 21 MR. LUDDER: That's what he's
22 to. 22 doing.
23 Q. Youwould not? Now, you referred 23 THE WITNESS: Okay.
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1 MR. WHITE: Y eah, would you clarify 1 protective of human health and environment.
2 it, please, what it is? 2 Q. Was your recommendation to issue
3 THE WITNESS: It isthe Static 3 itasit had been drafted and gone to public
4 Stability Analysis. 4 notice?
5 MR. WHITE: Thank you. 5 A. I think it was.
6 HEARING OFFICER: Static? 6 Q. That was your recommendation?
7 THE WITNESS: Yes. Static 7 A. | believe so. It'sbeen along
8 Stability Analysis. 8 time.
9 HEARING OFFICER: Thank you. 9 Q. Did you make any changesto the
10 BY MR.LUDDER: 10 draft permit when you --
11 Q. Now, you aso testified that you 11 A. Theonethat -- since it came
12 believed that erosion was addressed -- was 12 off -- the permit that came off of the notice?
13 probably addressed in that analysis; correct? 13 Q. Yeah, inthe-- in the notice,
14 A. Yes 14 therewasincluded a draft permit, correct?
15 Q. All right. Would you look through 15 A. Correct.
16 thereand seeif you canfind it? 16 Q. And Exhibit J1 isthefina
17 MR. WHITE: Judge, I'm going -- it 17 permit that wasissued. Were there any changes
18 looks like about 300 pages. Arewe 18 between the two?
19 going to recessto allow him to do 19 A. I don't-- I don't recall. |
20 that? 20 don'tthink so. | don't recall though.
21 HEARING OFFICER: Overruled. 21 Q. Okay. And do you know what
22 MR. LUDDER: Sure. 22 Mr. Davissfinal decision was with regard to
23 THE WITNESS: All right. 23 your recommendation?
Page 513 Page 515
1 BY MR.LUDDER: 1 A. We have asigned copy of the
2 Q. Widll, or you can just answer me 2 permit, so...
3 this: Do you know or not know whether erosion 3 Q. And did hesignit?
4 isaddressed? 4 A. Yes, hedid.
5 HEARING OFFICER: | think you asked 5 MR. LUDDER: Okay. No further
6 him if he can look through there and 6 guestions.
7 find it. 7 HEARING OFFICER: Recross?
8 MR. LUDDER: Yeah, | did. I'mjust 8 RECROSS EXAMINATION
9 saying I'll withdraw that question. 9 BY MR.CARTER:
10 HEARING OFFICER: Okay. 10 Q. Just where you mentioned afew
11 BY MR. LUDDER: 11 minutes ago in response to one of Mr. Ludder's
12 Q. And ask you: Do you know if 12 questions about you thought it was -- the Corps
13 erosion isaddressed in that document? 13 permit. He asked you about the joint notice,
14 A. | do not know specifically if 14 but part of that permit actually -- well, |
15 erosion isaddressed in the document. 15 withdraw that question.
16 Q. Okay. Now, you testified that you 16 Does the Department do a Water Quality
17 make arecommendation on the draft permit to 17 Certification as part of the permit -- Corps
18 your Land Division Chief, Mr. Phillip Davis, 18 permit?
19 correct? 19 A. Yes, they do.
20 A. Correct. 20 Q. Okay. Andintermsof that, also
21 Q. What was your recommendation in 21 therewasajoint public notice issued?
22 thiscase? 22 A. Correct.
23 A. Toissueit. | thought it was 23 MR. CARTER: Okay. Nothing
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1 further. 1 (The Witness was duly sworn.)
2 HEARING OFFICER: Mr. White? 2 HEARING OFFICER: If you will speak
3 MR. WHITE: Yes, sir. 3 up, please, I'm hard of hearing.
4 RECROSS EXAMINATION 4 THE WITNESS: Okay. Yes, gir.
5 BY MR.WHITE: 5 DIRECT EXAMINATION
6 Q. If youwould look at Chapter 5, or 6 BY MR.LUDDER:
7 Section 5, of the operations manual, P-3 7 Q. Will you please state your name?
8 [verbatim], and if you could identify the name 8 A. VernettaHoldren.
9 of that chapter? 9 Q. Ms. Holdren, my nameis David
10 A. Chapter 5is Water Management. 10 Ludder. | represent the Petitioners concerning
11 Q. And what is Section 5.4 of that 11 achallenge to the sanitary landfill -- excuse
12 chapter? 12 me -- the solid waste landfill permit issued to
13 A. Stormwater Runoff Control. 13 the City of Dothan. Would you tell usin what
14 Q. Doesthat relate to erosion? 14 part of ADEM you are employed?
15 A. Yes, it does. 15 A. | work inthe Water Divisionin
16 MR. WHITE: That's all. 16 theindustrial general NPDES permitting Section.
17 HEARING OFFICER: May this witness 17 Q. Okay. And what are your
18 be excused? Y'adl may -- arey'dll 18 responsibilities there?
19 going to recall him? 19 A. To review applications for genera
20 MR. SASSER: Y eah, he can be 20 NOls.
21 excused. 21 Q. Could you tell uswhat NOlIs are?
22 HEARING OFFICER: Is he excused 22 A. The NOlsare basically the forms
23 from the rule? 23 that afacility would submit to request coverage
Page 517 Page 519
1 MR. SASSER: Yes. May hebe 1 under anindividua -- | mean, not
2 released? Because | think he's got 2 individua -- general NPDES permit.
3 placesto go. 3 Q. And what does"NOI" stand for?
4 HEARING OFFICER: Certainly. 4 A. Notice of intent.
5 THE WITNESS: I'm going to 5 Q. Okay. And any other
6 Huntsville. 6 responsibilities?
7 HEARING OFFICER: Have a good trip. 7 A. Alsoto draft up general NPDES
8 THE WITNESS: Thank you. 8 permits, review enforcement documents also,
9 HEARING OFFICER: David, do you 9 inspections by field office area, and to take in
10 want to go with your next one, or do 10 complaints--
11 you need a break? 11 Q. Okay.
12 MR. LUDDER: I'm good. 12 A. --dealingwith
13 HEARING OFFICER: All right. Call 13 stormwater -- general stormwater issues.
14 your next witness. 14 Q. Soyou have a pretty broad area of
15 MR. LUDDER: All right. Let me 15 responsibility?
16 call Vernetta Holdren. 16 A. I do. I do. Theareathat |
17 (A brief recess was taken.) 17 handle, of course, is separated by counties, but
18 HEARING OFFICER: All right. We 18 | handle what | would call the southeastern
19 are ready and back on the record. 19 portion of the state.
20 Ms. Holdren, our court reporter will 20 Q. All right. Which includes Dothan?
21 swear you in, if you'll raise your 21 A. Dothan, uh-huh.
22 right hand. 22 Q. Okay. Let me show you, in one of
23 THE WITNESS: Okay. 23 these exhibit books, Joint Exhibit Number 14 and
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1 askyou--ask if you can identify that 1 A. Yes, dir.
2 document. 2 Q. -- of the stormwater permit?
3 A. Yes. That'sthe cover page of our 3 A. Yes, dir.
4 genera stormwater permit to the City of Dothan 4 Q. And with that NOI there was a map?
5 sanitary landfill. 5 A. Therewas agenera map that was
6 Q. All right. Would you look beyond 6 attached to it that showed basically where the
7 the cover page and tell usif that isthe 7 landfill is, asfar asthe highways and
8 complete permit? 8 everything like that.
9 A. Givemeaminute. Yes, sir. | 9 Q. All right. Would that map show
10 wouldsay itis. 10 discharge points?
11 Q. Okay. AndI'm sorry to ask you 11 A. No, sir.
12 again, perhaps-- isthis a permit for the 12 Q. No? On Page5 of 7 of the NOI, in
13 Dothan landfill? 13 the bottom half of that page, there are
14 A. Yes, Sir. 14 coordinates listed. Are those the coordinates
15 Q. Okay. And what kind of a permit 15 of the discharge points for stormwater?
16 isit? 16 A. It --itis, according to what we
17 A. It'sageneral NPDES stormwater 17 wereasking them. Thisisthelatitude and
18 permit. 18 longitude of the point where it's discharged and
19 Q. Stormwater permit? 19 exitsyour property. Also, sometimes, we ask
20 A. Yes, sir. 20 them to show usor give us the coordinates for
21 Q. Isit apermit for the discharge 21 the sampling point. Sometimes your sampling
22 of fill material into wetlands? 22 point would be different from your discharge
23 A. No, sir. 23 point. Your discharge point would, of course,
Page 521 Page 523
1 Q. Isit apermit for the discharge 1 bethe point where the stormwater exits your
2 of fill material into streams? 2 property. Butif thereisno clean way to get a
3 A. No, sir. 3 clean sample, they may have to move their sample
4 Q. Okay. Attached to the permit, or 4 pointin. And so, therefore, sometimes that
5 perhaps part of the permit, is the Notice of 5 would be technically, your sample point, or your
6 Intent? 6 discharge point on your Notice of Intent.
7 A. Yes, dir. 7 Q. Okay. Did you make an attempt to
8 Q. Could you turn to that? Isamap 8 identify on a map where these coordinates are?
9 of the proposed discharge points supposed to be 9 A. We-- | did asfar aslooking at
10 provided with aNotice of Intent? 10 them to make sure that the areawould coordinate
11 A. Weéll, we ask for, at the back of 11 with what they stated as far as the longitude
12 it, for amap, and it's basically just the 12 and latitude that they gave us. We havethis
13 drawing of the facility and then the major 13 Google map so -- and on that map, just showing
14 highways. | would say aslong as|'ve been 14 to make sure that the receiving stream that they
15 here, wewould likeit, but it's not actually a 15 put down was close to what exactly what the
16 requirement of where the discharge points would 16 point would be discharged into.
17 be. 17 Q. Sothereceiving stream that they
18 Q. Okay. Isthere amap provided 18 put down in each of these cases, it looksto me
19 with thisNOI? 19 likeit'san unnamed tributary of Golf Creek?
20 A. Not for thisNOI, which isthe 20 A. Of Golf Creek.
21  modification. There was one for the reissuance. 21 Q. And the purpose of you looking on
22 Q. Sotherewas an earlier 22 Google maps was to determine that the
23 reissuance -- 23 coordinates they gave are close enough to the
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1 tributary to say that that's probably where -- 1 recall any points -- discharge points being
2 A. Correct, because you have some 2 found within that green area?
3 facilitiesthat have a couple different water 3 A. Let'ssee. | can't remember. |
4 bodies of the State by the facilities, and we're 4 can't redly remember on that end.
5 just trying to make sure that it'sdraining to 5 Q. Okay. That'sfine. In Exhibit
6 that correct creek. 6 P-5, thereisadiagram labeled, Base Grading
7 Q. Okay. | don't know if you recall 7 Plan Municipal Solid Waste Expansion, and it's
8 from your work. If you look at Exhibit P-5, 8 marked as Sheet Number 3. Have you seen this
9 the-- we have adiagram of -- aBoundary 9 diagram before?
10 Sketch, it'scalled, of the landfill facility. 10 A. No, sir.
11 Itincludes an existing landfill, and a proposed 11 Q. You have not?
12 landfill expansion. Do you recall from your 12 A. Uh-uh (negative response).
13 work where Golf Creek is? 13 Q. Didthe Solid Waste Branch refer
14 A. On the map that was submitted with 14 any information to you about the stormwater
15 the reissuance, there was something coming 15 runoff from this proposed expansion?
16 through here, | think. But off of this map, | 16 A. No, sir.
17 redly can't tell. 17 Q. Okay. Areyou an engineer?
18 Q. Off of thismap, you can't tell? 18 A. No, sir. I'm an environmenta
19 Canyou tell where the unnamed tributaries of 19 scientist.
20 Golf Creek arethat they're referring to? 20 Q. Environmental scientist?
21 A. Wdl, from -- okay. The unnamed 21 A. Yes, sir.
22 tributaries asfar as what the -- the 22 Q. Okay. Have you seen drawings like
23 points-- see, that'sthe thing. The points 23 thisbefore?
Page 525 Page 527
1 itself, | want to say, were over in this area, 1 A. | have.
2 inthe-- 2 Q. All right. On thisdrawing, there
3 Q. And you're pointing to the east 3 arethree sediment ponds shown. Do you see
4 of -- 4  that?
5 A. Yes, dir. 5 A. Uh-huh (affirmative response).
6 Q. --thepink areaand the green 6 Q. And there are also, associated
7 area? 7 with each sediment pond, an overflow spillway.
8 A. According to -- now, the 8 Do you seethat?
9 first-- yeah. Yeah, over in thisarea 9 A. Uh-huh, yes, sir.
10 Q. All right. And "thisarea," 10 Q. Would those be the discharge
11 you'restill pointing to the east of the pink 11 pointsthat are covered by the general NPDES
12 areaand the green area, correct? 12 permit that you worked on?
13 A. Correct. 13 A. Arethese -- would this be the
14 Q. You're not pointing to any area 14 area-- because they're covered for stormwater
15 within the green area; isthat right? 15 dischargesthat do not contain leachate from
16 A. So | didn't have amap for the 16 active and inactive landfills.
17 modification, but as far as Google Earth, they 17 Q. Right.
18 were still -- you had one up here, which was the 18 A. Soif that area does not contain
19 existing one, and then coming on around here 19 leachate, that should be the stormwater points.
20 when| checked it, s0... 20 Andyou're seeing here?
21 Q. All right. My questionis: Do 21 Q. There'san overflow spillway
22 you recall any points being within the green 22 there, aspillway here, and a spillway here. So
23 area? Thisisthe landfill expansion. Do you 23 arethose the discharge points that you think

Baker Realtime Reporting, Video and Litigation Support

(48) Pages 524 - 527

www.Baker Realtime.com



Bobby L ewis, and Michael Del Vecchiov. - Vol. 1l
Alabama Department of Environmental M anagement June 1, 2016
Page 528 Page 530
1 arecovered by the NPDES general permit that you | 1 the stormwater runoff from petroleum storage and
2 worked on? 2 fueling areas onsite.
3 A. 1 would say -- | think so, but we 3 Q. All right.
4 don't actually review those type of plans. 4 A. Page 5 isthe uncontaminated
5 Q. Okay, okay. 5 stormwater from equipment maintenance and
6 A. I'll putitlikethat. Wejust go 6 storage and petroleum storage and handling
7 by the coordinates, which are provided for -- on 7 areas.
8 the Notice of Intent. 8 This particular outfall is more of a
9 Q. Okay. 9 certification outfall. It's not a monitoring
10 A. So | can't honestly say yes or no 10 outfall.
11 onthat. 11 Q. Okay.
12 Q. Okay. Do you know that -- was any 12 A. Page 6 isthe exterior vehicle,
13 information provided to you that the landfill 13 automobile, and equipment exterior washing
14 expansion was going to include sediment ponds? 14 operations that do not use solvents and have not
15 A. Not on our information -- not on 15 comein direct contact with solid waste at the
16 our side. 16 facility.
17 Q. No? Sothe NOI doesn't indicate 17 Q. All right. Andthose areall the
18 sediment ponds? 18 outfalsthat are authorized by this permit?
19 A. Not that | can remember. However, 19 A. Yes, sir.
20 theremay be aquestion asfar as Best 20 Q. And not one of those refersto the
21 Management Practices or controls, and it may 21 discharge of fill material into wetlands?
22 have been mentioned as another. But | can't say 22 A. No, sir.
23 that the 2015 application -- without looking at 23 Q. And not one of them refersto the
Page 529 Page 531
1 ittoseeif there was a sediment pond 1 discharge of fill material into streams?
2 mentioned. 2 A. Correct.
3 Q. Okay. All right. Now, the -- now 3 Q. Correct?
4 Exhibit J-14, which we were looking at, which | 4 A. Correct.
5 believel just threw away. Yeah. That 5 Q. Isit possible that someone else
6 gpecifiesthetypes of dischargesthat are 6 inyour division might have received information
7 authorized, correct? 7 from the Solid Waste Branch about this proposed
8 A. Yes, sir. Asfar as-- the g8 facility?
9 outfals, you're asking -- describe the outfalls 9 A. Yes.
10 inthe permit? 10 Q. Any ideawhy it would not cometo
11 Q. What kind of discharges are 11 you?
12 authorized by that permit? 12 A. | don't.
13 A. By this permit, you have 13 Q. Should it have come to you?
14 the stormwater -- stormwater dischargeswhichdo |14 A. It would have. If -- I'm saying
15 not contain leachate from active or inactive 15 if wedidreceiveit. Ninetimesout of ten, if
16 landfills, transfer stations; including land 16 upper-level management receives anything from
17 disturbance activities associated with opening 17 another division, it trickles down to the
18 andclosing cells -- 18 technical staff, which | -- I'm that person for
19 Q. Andyou'relooking at Page 3, 19 that area.
20 right now? 20 Q. Right.
21 A. Yes, dir. 21 A. Soif | didn't receive anything or
22 Q. Okay. 22 get anything, nine times out of ten, I'm saying
23 A. So going to Page 4, this describes 23 that upper-level management did not receive
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1 anything 1 A. Correct.
2 Q. Right. 2 Q. What isyour -- or where are you
3 MR. LUDDER: No further questions. 3 employed?
4 HEARING OFFICER: Cross? 4 A. I'memployed at CDG Engineers &
5 MR. CARTER: No questions. 5 Associatesin Andalusia, Alabama.
6 HEARING OFFICER: Mr. White? 6 Q. Andinwhat capacity?
7 MR. WHITE: No. 7 A. I'm aregistered professional
8 HEARING OFFICER: May this Witness 8 engineer acting as a project manager and branch
9 be excused? 9 manager.
10 MR. LUDDER: Yes, Y our Honor. 10 Q. Okay. And did you work on the
11 MR. SASSER: Sure, absolutely. 11 Dothan landfill permit application?
12 HEARING OFFICER: Y ou're excused. 12 A. | did.
13 MR. LUDDER: | move the admission 13 Q. And did you -- were you the senior
14 of J-14. 14 project manager on that?
15 HEARING OFFICER: All right. What 15 A. Yes, sir. I'mthe engineer of
16 was that? 16 record for CDG on the project.
17 MR. LUDDER: It was the NPDES 17 Q. Okay. And you put your seal on
18 permit, NPDES genera permit. 18 the application --
19 HEARING OFFICER: It's admitted. 19 A. | did.
20 (Exhibit No. J-14 was admitted 20 Q. -- materials?
21 into evidence.) 21 A. I did.
22 HEARING OFFICER: And excused from |22 Q. Okay. Did anybody elsein your
23 therule? 23 organization work on the application?
Page 533 Page 535
1 MR. SASSER: Yes, sir. 1 A. Yes.
2 HEARING OFFICER: Okay. Thereyou 2 Q. Who would that be?
3 go. 3 A. Sarah Sightler, project engineer.
4 THE WITNESS: Thank you for your 4 Q. Okay. Isthat pretty much it?
5 time. 5 A. No. Wehad alargeteam. Joe
6 HEARING OFFICER: Y ou have the rest 6 Adams, who's also an engineer, and,
7 of the day off. 7 additionally, we had surveyors and
8 THE WITNESS: Thank you. 8 subconsultants working on the project.
9 MR. LUDDER: The Petitioners call 9 Q. Wereyou also associated with
10 Daniel Wells. 10 preparing the Notice of Intent, referred to as
11 (The Witness was duly sworn.) 11 an NOI, for an NPDES permit from the Department?
12 HEARING OFFICER: Speak up for us. 12 A. Yes.
13 THE WITNESS: Yes, sir. 13 Q. And if you would, look at Exhibit
14 DIRECT EXAMINATION 14 J14.
15 BY MR. LUDDER: 15 A. Thereitisright there.
16 Q. Please state your name. 16 Q. Andif you would, turn to the NOI,
17 A. Ralph Daniel Wells. 17 which isattached to the permit itself. If you
18 Q. Mr. Wéls, you have been in the 18 would, go to the last page of that NOI and tell
19 hearing room, | think, for the entire 19 usif you signed that document.
20 proceedings; isthat right? 20 A. My nameis printed on the
21 A. | have. 21 document, including the firm, CDG Engineers.
22 Q. You have heard al the testimony 22 Q. Okay. And what'sthe
23 sofar, correct? 23 representation made about what you did with
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1 regard to that permit? 1 minimized sedimentation into -- into the outfall
2 A. The NOI isprepared by a 2 andinto areceiving stream.
3 consultant, or someone other than an employee of 3 Q. All right. So the theory, |
4 thefacility. 4 guess, isthat any stormwater that falls on the
5 Q. And it indicates that you were the 5 landfill will flow into the sedimentation pond?
6 onethat did that -- 6 A. Yes. Therunoff from the
7 A. It does. 7 landfill -- the ponds are not designed to handle
8 Q. --that you prepared it, correct? 8 run-on water, which is differentiated by offsite
9 A. Correct. 9 lands, flowing into the facility. They're
10 Q. Okay. Areyou familiar with the 10 not -- they're not designed to capture that
11 coordinates that are described in the NOI -- 11 run-on water.
12 A. lam. 12 Q. Okay. Now, on this Sheet Number 3
13 Q. --for discharge points? And 13 isalso shown several places called "overflow
14 what do those represent? 14 spillways." Do you see those?
15 A. They represent a combination of 15 A. I do.
16 existing outfalls aswell as outfalls that were 16 Q. Arethose closeto, or are they
17 incorporated into the facility as part of the 17 thedischarge pointsthat you listed in the
18 solid waste permit. 18 Notice of Intent?
19 Q. Okay. Arethose outfallsfrom 19 A. They are closeto -- the
20 sedimentation ponds? 20 dischargeslisted in the Notice of Intent are
21 A. Thereare outfals from 21 tied to the outlet structure, rather than the
22 sedimentation ponds in these coordinates, as 22 overflow spillway.
23 well the vehicle wash area outfall. 23 Q. Okay. Canyou identify where
Page 537 Page 539
1 Q. Vehiclewash? Okay. Areany of 1 those outlet structures are?
2 those outfalls for the discharge of fill 2 A. | can. They'reidentified on this
3 materia into wetlands? 3 sheet as, Pond Outlet Structure, with a pipe
4 A. No. 4 leading, specific information related to the
5 Q. Areany of those outfalls for the 5 design at each stormwater outlet structure.
6 discharge of fill materia into streams? 6 Q. Okay.
7 A. No. 7 A. There's-- there'san existing
8 Q. And let'slook at Exhibit P-5, 8 NPDES overflow outfall here that we l€eft in the
9 whichisthe Base Grading Plan, Sheet Number 3. 9 NOI.
10 And you see sedimentation ponds on there, 10 Q. Okay. All right. Wereyou
11 correct? 11 involved in developing the list of adjoining
12 A. Yes 12 property ownersthat's in Exhibit J-3, Part 1?
13 Q. And there are three, correct? 13 A. Doyou have atab?
14 A. There are. 14 Q. | have a-- it may be tabbed.
15 Q. Let'sswitch thisaround. Now, do 15 What isit, Appendix 4.1? Were you involved in
16 those sedimentation ponds collect stormwater 16 preparing that list?
17  off the landfill? 17 A. Yes. | believethisisthelist
18 A. They do. 18 that was prepared at the time of permit
19 Q. And they -- what's the concept 19 application --
20 behind collecting stormwater off the landfill? 20 Q. Okay.
21 A. The ponds are designed as a 21 A. -- developed from Houston County
22 retention structure to allow sediment deposition 22 GlSwebsite.
23 inthepond prior to outfall, so that we have 23 Q. Do you have an explanation for why
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1 Michael Del Vecchio was not included on that 1 mean, the rundown on your experience -- | mean,
2 list? 2 your education, please?
3 A. Likel saidjust now, thislistis 3 A. Yes. | obtained aBachelor of
4 developed from the Houston County parcel 4 Civil Engineering from the University of Alabama
5 information, available on their website, and we 5 in 2000, December of 2000. Also, I've done
6 pulled adjoining property owners from that. 6 various continuing education. 1'm a member of
7 Q. Andyou didn't see Michael Del 7 Solid Waste Association's technical groups, as
8 Vecchio's property as an adjoining property? 8 well asvariousindustry organizations to
9 A. If he'snot on thislist, we did 9 continue -- you know, to have continuous
10 not seeit as an adjoining property. 10 education on landfill design, permitting, and
11 Q. Didyou -- do you recall -- well, 11 operation.
12 yousay "we." Wasit you or somebody else? 12 MR. WHITE: We offer Mr. Wells as
13 A. It'sunder my direction, so it's 13 an expert.
14 me. 14 HEARING OFFICER: All right.
15 Q. Okay. Didyou verify that Michael 15 MR. LUDDER: No objection.
16 Dé Vecchio -- that his property was not 16 MR. CARTER: No objection.
17 adjoining the landfill? 17 BY MR.WHITE:
18 A. | believe, from Ddl Vecchio's 18 Q. I want to fix something in here,
19 testimony, he shared a property corner, and so 19 or at least clear something up. Would you look
20 we have not verified that that pin is shared. 20 at P-5hereaminute? Takealook at that and
21 MR. LUDDER: Okay, okay. No 21 see--first of dl, tell uswhat that is, or
22 further questions. 22 what it purportsto be.
23 HEARING OFFICER: Cross? 23 A. Allright. It'stitled, Major
Page 541 Page 543
1 MR. CARTER: No questions. 1 Modification Plans for the Dothan Landfill for
2 HEARING OFFICER: Mr. White? 2 the City of Dothan, December, 2014.
3 CROSS-EXAMINATION 3 It has my signature and date of January the
4 BY MR.WHITE: 4 9th of 2015.
5 Q. If youwould, please, Mr. Wells, 5 Q. Okay. Canyou run through the
6 could you give the Hearing Officer the benefit 6 different pagesthat you havein front of you,
7 of your experience asin the design of solid 7 just, the numbered pages?
8 waste municipal landfills? 8 A. | can. Sheet listhetitle
9 A. Yes, sir. I've got about 9 page-- excuse me, cover page. There'sa
10 approximately 13 years experience designing 10 Boundary Sketch, which isin color, been
11 landfillsin the state of Alabama. Our company, 11 referred to throughout the testimony. Sheet 2
12 and under my direction, we consult on 12 isaditelayout in this drawing where you
13 approximately 15 municipal solid waste 13 identified northern and eastern coordinates for
14 facilitiesin Alabamain addition to another 14 disposal cells and other pertinent facility
15 probably 30 to 40 C&D and industria facilities. 15 infrastructure. Sheet 3 isthe Base Grading
16 Inthat -- in that experience, after obtaining 16 Plan. Thisisthe bottom line, or design of the
17 professional licensure, I've acted as a project 17 upgraded -- or the expanded MSW area, Cells L-6
18 manager and registered professional engineer on 18 through L-8. Sheet 4 isLeachate Management
19 various permit modifications, greenfield 19 Plan of those same cells, L-6 through L-8,
20 permitting, and other administrative actions, 20 including proposed discharge to the City's
21 including variances and coordination efforts 21 sanitary sewer collection system. Sheet5isa
22 with the Department. 22 Final Grading Plan. It has both the MSW
23 Q. Canyou give usthe benefit -- | 23 proposed expansion and the C&D. Sheet6isa
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1 Monitoring Plan. It shows -- at the point of 1 intheDivision 13 rules, there are a number of
2 thisplan, it shows existing NPDES outfall 2 studies and corresponding letters of concurrence
3 locations. It aso showsindicated future NPDES 3 that arerelated to the siting. An exampleis
4 outfall locations that we further permitted in 4 the wetlands and waters of the State report,
5 theNOI. It aso shows explosive gas monitoring 5 doneby TTL, including our request for
6 points of both existing and proposed. In 6 concurrence to the Corps of Engineers. And
7 addition, it shows groundwater monitoring 7 there, you see apreliminary -- preliminary
8 points, both existing and proposed. 8 jurisdictional determination, JD.
9 Q. And Sheet 7? 9 Q. Okay. Let me stop you there. You
10 A. Moving further, there's -- it 10 have aresponse from the Corps that they do have
11 lookslike something's cut off there, Mr. White. 11 jurisdiction over this application, or this
12 | amanticipating that is Sheet 7. 12 proposa; isthat correct?
13 Q. Okay. 13 MR. LUDDER: | object, Y our Honor.
14 A. It'scross sections of the 14 Thisis beyond the scope of direct.
15 facility, asrequired by ADEM. 15 Direct was limited to the NPDES permit
16 Q. Would you mark that then, if 16 application.
17 that'swhat that is? 17 HEARING OFFICER: Overruled.
18 HEARING OFFICER: Well, check the 18 A. Asitrelatesto siting standards,
19 next one before you do that. 19 we prepare the report, submit it for a
20 MR. WHITE: Y eah, good idea, thank 20 concurrence request. In that concurrence
21 you. 21 request, the Corpsformalizes their
22 THE WITNESS: Beginning on the next 22 jurisdictional determination, in essence,
23 one, there'sa-- it lookslike a 23 agreeing with or requiring revisionsto TTL's
Page 545 Page 547
1 Sheet 8, which is beginning with 1 report, ultimately leading to the Corps
2 details, and those -- although -- 2 acceptance of -- in this case -- our
3 although it's cut off, | believe they 3 consultant -- our subconsultant, TTL's Wetlands
4 go 8 through 8E. 4 and Waters of the U.S. Delineation Report.
5 HEARING OFFICER: Okay. You can 5 Q. Okay. Sotherewasa
6 mark it now. 6 determination by one of your subcontractors --
7 THE WITNESS: With aninitial ? 7 A. Yes.
8 MR. LUDDER: Thank you. 8 Q. -- that there were wetlands, and
9 THE WITNESS: Yes, sir. 9 that a404 Corps permit was required?
10 | believe, Mr. White, Sheets 8 are 10 MR. LUDDER: | object, Y our Honor.
11 details relevant to the design 11 Thisisleading questioning under
12 submitted as part of the plan set. 12 supposed cross-examination.
13 BY MR.WHITE: 13 Q. Wasthere?
14 Q. Okay. Wasit submitted as part of 14 MR. LUDDER: Thisis-- this--
15 the application for the permit modification? 15 we're entitled to manage our case
16 A. Yes, dir. 16 in chief the way we want to. We
17 Q. Okay. Canyou take usthrough, 17 limited the questionsto -- to the
18 please, the -- well, let me withdraw 18 NPDES permit, and we have witnesses
19 that and say: Isthisaprocess whereby 19 beyond him that we'd like to get to.
20 different agencies areinvolved for approval 20 HEARING OFFICER: Well get there.
21 other than ADEM? Other agencies? 21 Overruled.
22 A. Yes. If you -- asyou read the 22 THE WITNESS: Can you restate the
23 location and siting standards that we referenced 23 guestion?
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1 BY MR.WHITE: 1 A. Yes. It -- specifically to
2 Q. What I'm -- you said that there 2 wetlands and streams, that preliminary JD made
3 areother agencies. Can you tell us other 3 somerevisionsto TTL'sreport and incorporated
4 agenciesthat reviewed this potential -- 4 jurisdictional wetlands and streams. And from
5 A. Yes. Alsointhesiting standard, 5 that, we -- we moved forward into a 404
6 thereisarequirement for no adverse effect to 6 permitting situation where we identified
7 threatened and endangered species. In that, 7 proposed impact to those -- those bodies, and
8 we-- 8 request through -- again, through our
9 Q. Wasthere any affected species? 9 subconsultant, TTL, we began the permitting
10 A. No. 10 processthat included joint -- it's a permit
11 Q. All right. Who made that 11 fromthe Corps, it's a certification from ADEM,
12 determination? 12 and ajoint application process began on those.
13 A. U.S. Fishand Wildlife. 13 Q. Would you explain thejoint
14 Q. Okay. What other agency? 14 application?
15 A. We -- aculture resource survey, 15 A. Wdl, | canexplainitin
16 Alabama State Historical -- Historic [verbatim] 16 generalities. For more detail, I'd refer to
17 Commission. 17 TTL. But, generaly, we -- we put together an
18 Q. And the impact determination? 18 application of a proposed impact and a
19 A. No -- there was an impact 19 justification behind that. In thisinstance, it
20 determination. Thereisno impact. 20 isthe 20.6-acre MSW expansion. In that
21 Q. Okay. Who else? 21 application, we identify the impact, why it's
22 A. Wereview flood plains. If we're 22 needed, and a benefit to the public.
23 impacting flood plains, then we would submit a 23 Q. Okay. Could youturnto
Page 549 Page 551
1 request to FEMA on those -- on those grounds. 1 Plaintiff's Exhibit 4?
2 There was no impact. 2 A. P-4?
3 Q. Anyone else? 3 Q. Yeah, thereyou go. Would you
4 A. Let me make surel got them all. 4 identify that again, please?
5 Threatened and endangered, cultural resource, 5 A. This appearsto be afigure out of
6 flood plains, wetlands. | think that's all, but 6 TTL'spermit application of the proposed impact
7 | canrefertorule-- 7 that would have been submitted as part of the
8 Q. All right. Would you explain 8 404 permitting process.
9 here-- did you say you made arequest for 9 Q. Can you explain the various study
10 concurrence? 10 areas and maps that pertain?
11 A. Yes. 11 A. | can. Earlier, in TTL'sinitial
12 Q. Okay. Would you explain that? 12 assessment, we, CDG, identified a 100-acre area
13 A. Intherequest for concurrence, we 13 to study for wetlands and streams. From that,
14 are submitting our -- our report and findings to 14 they identified wetlands and streams in their
15 the Corpsfor their concurrence with that 15 report, and we continued to further define the
16 report. Inthat, you -- part of the request is 16 project area. Inthismap, the project areais
17 apreliminary JD. Inthat -- and | believe -- 17 confined to the area where our proposed impact
18 Q. JD? 18 occurs, so there'sared line showing "Project
19 A. Jurisdictional Determination. 19 area" Itisapproximately 40 acres, but it
20 It'saCorpsform that -- that's been 20 isa--itisasmaller study areawithin the
21 referenced, really, throughout the testimony. 21 larger facility footprint.
22 Q. Would you explain any permitting 22 Q. Okay. Sothefacility and the
23 for planned impact? 23 impact are two different maps?
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1 A. They are. 1 daily covers, and it says further that should
2 Q. Two different areas? Did you have 2 thefacility request those, they need to do so
3 to demonstrate any of your compliance with Corps | 3 inwriting to ADEM prior to approval.
4 regulationsto ADEM? 4 Q. Hasthat been done?
5 A. | believe, through the 401 Water 5 A. It hasnot.
6 Quality Certification request that came from the 6 Q. Okay. Do you know if that
7 Corps, ADEM reviewed and issued aWater Quality | 7 landfill is currently -- the operating landfill,
8 Certification with special conditions. Those 8 theoriginal 35-06, isthat accepting waste now?
9 conditions include construction, Best Management 9 A. ltisactive.
10 Practices, that we are required to maintain 10 Q. Okay. If you could tell us, why
11 during the permitted fill activity, and in that, 11 arethere-- well, does your application include
12 protect areas that are not impacted -- or not 12 arequest for separate disposal areas?
13 approved for impact. 13 A. It does.
14 Q. Did that include incorporation of 14 Q. Why?
15 compliance with state regulation? 15 A. Wéll, there are numerous reasons
16 A. | believeit does. 16 todothat. First and foremost, their MSW isa
17 Q. Okay. Andisthat -- al of that 17 very complex lined -- composite-lined facility;
18 incorporated into your design? 18 inthat, there are certain protections that we
19 A. ltis. 19 taketo make sure we don't have impactsto
20 Q. Okay. Andif you would, please, 20 liner. Tothat end, C&D isavery bulky
21 explain to the Hearing Officer what you 21 material. It doesnot compact well. In our
22 submitted to ADEM in support of the application |22  experience, it can lead to various operational
23 for this modified permit. 23 problemswithin the MSW footprint. So from that
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1 A. Our origina submittal to ADEM 1 perspective, we asked -- or we recommended to
2 included the permit plans, as well astwo 2 the City that they permit separate disposa
3 bindersof operations manual. One of those was 3 areasredly because of the waste type, the
4 genera conditions associated with various 4 ability to compact, the nonleachable
5 activitiesof thelandfill. One volume was 5 characteristics of construction and demolition
6 static stability analysisfor the MSW area 6 waste, and other operational considerations that
7 to -- to document and verify three-to-one final 7 areredly -- really differentiate municipal
8 slope conditions, among other things. 8 solid waste and construction and demolition
9 Q. Doesthat application include any 9 waste.
10 request for aternate daily cover? 10 Q. Could you tell usalittle bit
11 A. It does not. 11 more about the difference in leachability
12 Q. Why not? 12 between those two?
13 A. Wedidn't request it. 13 A. | can. "Leachability" isaterm
14 Q. Okay. 14 related to -- if water -- stormwater or
15 A. Let me expand. We asked the City 15 rainwater wereto im -- were to come in contact
16 if they had plansto incorporate alternate daily 16 with the waste, organic waste is leachable.
17 coversinto their operations, and they said no, 17 Someindustrial waste also, meaning that
18 sowedid not include that request. 18 contaminants of concern can be picked up in that
19 Q. Doesthe application make any 19 water. C&D, by nature, is non-leachable. It's
20 mention of any possible future requests for 20 concrete and bricks and untreated lumber, those
21 that? 21 typethings. Soit -- what it pointsto,
22 A. There are sections within the 22 Mr. White, isthat if -- if put in contact
23 application that point to allowable alternate 23 with -- with water, then will it pick up
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1 contaminants? And, generally, C&D does not. 1 BY MR. WHITE:
2 Q. Canyou give usthe benefit of a 2 Q. And does that a'so comport with
3 description or an outline of your requirements 3 regulationsfor the protection of the
4 included in your application to ADEM for liner 4 environment?
5 systems? 5 A. Yes.
6 A. Theregquirementsfor liner systems 6 Q. Okay. How many sitesare you
7 areredly -- you know, it's throughout the 7 aware of with such adesign?
8 plansthat it appliesto -- for composite-lined 8 A. It's--it'saregulatory -- it's
9 system -- that applies to the MSW section. 9 aregulationin Division 13, so al municipal
10 Q. What isthe purpose of that, to 10 solid waste landfills are required to have a
11 start with? 11 composite-lined system in Alabama.
12 A. Compositeliners are required so 12 Q. Okay. Canyou design -- can you
13 that you don't have leachate moving through the 13 explain what your application callsfor in the
14 waste massinto underlying groundwater. Soit's 14 way of design slope?
15 aprotective feature of MSW, so that you don't 15 A. Toclarify, are you referring to
16 have animpact to groundwater. Inthis 16 final cover dope?
17 instance, it serves as an impermeable barrier 17 Q. Yes-- well, what's your
18 where any leachate that is produced, we collect 18 design -- what isyour design called? | mean,
19 and dispose of at acity treatment facility. So 19 your application -- the City's application, as
20 we're -- the composite-lined systemis 20 reflected in your design?
21 protective of groundwater, isthe best way | can 21 A. Our design in the City's
22 sayit. Wecollect al of the leachate 22 application refersto afour-to-one final on the
23 generated in MSW. 23 construction and demolition disposal area, and
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1 Q. And doesthat comport with 1 theexisting and the active MSW cdlls. It
2 protection of the public health? 2 proposes for athree-to-one final on the
3 A. Yes 3 expanded 20.6-acre MSW areafor final cover.
4 Q. And does that correspond and 4 Q. Okay. Why isthat?
5 comply with all regulations? 5 A. Wéll, there are several reasons.
6 A. It does. 6 One of the predominate ones -- and without going
7 MR. LUDDER: Y our Honor, | object. 7 intoall -- for the municipal solid waste area,
8 Number one, that calls for an opinion 8 tobuild an effective four-to-one operating
9 that embraces an ultimate issue of law 9 dope, and come back with final cover, our
10 that the Commission isto decide, not 10 design incorporates athree to one with abench
11 this Witness. And, secondly, we're 11 terrace, so that we create some additional
12 getting into areas that are unrelated 12 dtability in the cover. That terrace servesa
13 to the issues that have been raised in 13 number of features. Oneis stability, oneis
14 the request for hearing. Composite 14 erosion and sediment control, and transport.
15 liner has nothing to do with our 15 And so in order to accomplish that bench
16 request. Leachate has nothing to do 16 terrace, we haveto apply for athreeto one,
17 with our request. We could be here 17 and the static stability analysis addresses that
18 al day talking about engineering of 18 threeto one among afew of the modules
19 thislandfill. None of it has 19 presented.
20 relevance. 20 Q. Okay. And the stability analysis,
21 HEARING OFFICER: Overruled. | 21 isthat what it's called?
22 think you already answered that 22 A. Static stability analysis.
23 question. 23 Q. Thank you. Y ou touched on the
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1 stormwater control systemsalittle bit. If you 1 Q. Haveyou ever done any other
2 would, please, explain that in context, what 2 landfills with two working faces?
3 your application calls for, and how the NPDES 3 A. Yes
4 relatestoit. 4 Q. Okay. Same question: Did you
5 A. Wdl, our -- our application calls 5 submit sufficient information for the Department
6 for athree-to-one slope with terraces no 6 to determine whether or not the regulations were
7 greater than 20 feet in elevation. So 7 complied with for those multiple faces?
8 effectively, that's a 60-foot run of stormwater 8 A. Yes.
9 between terraces. In our design, we evaluate 9 MR. WHITE: Okay. No further
10 that length to make sure we maintain the areain 10 guestions.
11 what's considered an overland flow stormwater 11 HEARING OFFICER: Redirect?
12 configuration. We do that so that we minimize 12 REDIRECT EXAMINATION
13 erosion, potential ones-- on the cap. From 13 BY MR.LUDDER:
14 there, it travels dong that, you know -- that 14 Q. Mr. Wells, you testified that a
15 final cover dope to aterrace where those 15 three-to-one slope would minimize erosion; is
16 terracesare reinforced with various erosion 16 that right?
17  control mechanisms to make sure that we're not 17 A. | did.
18 eroding the terraces. Ultimately, it transfers 18 Q. Would afour-to-one slope more
19 contact stormwater to a sediment pond, where 19 minimize erosion?
20 any -- any sediment that ispicked up is 20 A. There are other -- other things
21 deposited prior to discharge. 21 that comeinto play between a strict four to one
22 Q. Have you ever designed any other 22 andthreeto one. Can you specify length,
23 landfills with three-to-one final covers? 23 contact water, how long that water was
Page 561 Page 563
1 A. We have. 1 contacted?
2 Q. Okay. And did you incorporate 2 Q. Wadll, I mean, can you -- can you
3 that design into your application? 3 assume that those things remain the samein a
4 A. Yes. 4 three-to-one design and a four-to-one design?
5 Q. Okay. And did ADEM grant those 5 A. | can speak to thisdesign, and in
6 applications? 6 thisdesign, they are equally protective.
7 A. Yes. 7 Q. You believe they're equally
8 Q. Okay. Andwasthe information 8 protective?
9 supplied with your application sufficient for 9 A. I do.
10 them to make a determination that you were 10 Q. Okay. Would water runoff velocity
11 seeking avariance from the regulation requiring 11 behigher in athree-to-one slope?
12 afour-to-one slope? 12 A. Depending on length, it will.
13 MR. LUDDER: Objection. He's 13 Q. Andin thiscase?
14 asking for what ADEM thought. 14 A. No, it wouldn't.
15 MR. WHITE: No, I'm asking was it 15 Q. No? Okay. You referred to the
16 sufficient? He's already testified 16 401 Water Quality Certification. Do you know if
17 he's done it many times, and I'm just 17 that isconsidered by ADEM to be a permit?
18 asking if he did it again sufficient 18 A. I do not know.
19 for them to make the same 19 Q. Do you know if that is-- if that
20 determination. 20 addresses-- | withdraw the question.
21 HEARING OFFICER: Overruled. 21 Areyou aware of any ADEM permit for the
22 THE WITNESS.: Yes. 22 discharge of fill material into wetlands?
23 BY MR.WHITE: 23 A. | amnot aware.
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1 Q. Areyou aware of any ADEM permit 1 minutes.
2 for discharge of fill material into streams? 2 (A brief recess was taken.)
3 A. | am not aware. 3 HEARING OFFICER: All right. We
4 Q. Sotheonly permit that addresses 4 are back on therecord. Call your
5 discharges-- discharges of fill material into 5 next Witness, Mr. Ludder.
6 wetlands and streamsisthe Corps of Engineers 6 MR. LUDDER: Anthony Scott Hughes.
7 permit, correct? 7 HEARING OFFICER: All right.
8 A. That iscorrect. | believeit 8 Mr. Hughes, our court reporter will
9 incorporates the conditions of the 401 Water 9 swear you in.
10 Quality Certification into this permit. 10 (The Witness was duly sworn.)
11 Q. Okay. But you don't -- you just 11 DIRECT EXAMINATION
12 tedtified, | believe, that the 401 Water Quality 12 BY MR.LUDDER:
13 Certification was not a permit? 13 Q. Mr. Hughes, would you state your
14 A. Itisnot. Certification with 14 full name?
15 gpecia conditions, is my understanding. 15 A. Anthony Scott Hughes.
16 MR. LUDDER: Okay. No further 16 Q. Thank you. Where are you
17 questions. 17 employed?
18 HEARING OFFICER: Mr. Carter? 18 A. | am employed with the Alabama
19 CROSS-EXAMINATION 19 Department of Environmental Management. | am
20 BY MR. CARTER: 20 the Chief of the Field Operations Division.
21 Q. Mr. Wdlls, just briefly. You just 21 Q. And how many years have you been
22 mentioned the 401 Water Quality Certification. 22 employed with the Department?
23 Yousadit'snot apermit, it'sa 23 A. I've been with the Department
Page 565 Page 567
1 certification. Was -- do you know if -- since 1 since August of '89, so going close to 27 years.
2 you've been the project engineer, was that 2 Q. Okay. Pretty close. How long
3 challenged in any way? 3 haveyou been Chief of the Field Operations
4 A. I'm not aware. 4 Division?
5 Q. Wasthe Corps permit challenged in 5 A. I've been -- entered that position
6 any way? 6 November of '14.
7 A. I'mnot aware. | don't believeit 7 Q. 20147
8 was, no. 8 A. So about ayear and a half.
9 MR. CARTER: No further questions. 9 Q. Okay. And where were you before
10 HEARING OFFICER: Mr. White? 10 that?
11 MR. WHITE: No, sir. 11 A. | wasthe -- over the Office of
12 HEARING OFFICER: May this-- well, 12 External Affairs, where| served in two roles:
13 I don't know whether you're excused or 13 One, | served as the spokesperson for the
14 not. 14 Department, and also was over the Section 319
15 MR. WHITE: No, sir. 15 Nonpoint Source Program.
16 HEARING OFFICER: Thank you, sir. 16 Q. And was there anything before
17 I don't know how long we've been 17 that?
18 going. How you doing? 18 A. Beforethat, | wasin the Air
19 MR. LUDDER: Okay. 19 Division, where | managed a petroleum section;
20 HEARING OFFICER: Anybody need a 20 and prior to that, | was with the Water
21 break? You all right? 21 Division, where | started my career.
22 MR. WHITE: Please, sir. 22 Q. And what did you do in the Water
23 HEARING OFFICER: Okay. Ten 23 Division at that time?
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1 A. 1 worked in the Under -- began as 1 application to the Corps, aswell asto the
2 anenvironmental scientist in the Underground 2 Department.
3 Storage Tank Program. | eventually moved up to 3 Q. Okay, okay. Andisitan
4 manage that program prior to moving over to the 4 application to the Department for a permit, or
5 Air Division. 5 for aWater Quality Certification?
6 Q. Okay. Could you tell uswhat a 6 A. Itisajoint permit application
7 Water Quality Certification is? 7 for the 404 permit, of which the Department
8 A. A Water Quality Certificationisa 8 providesthe 401 certification process for that
9 certification that we provide to the Corps of 9 permit.
10 Engineers as part of their 404 permitting 10 Q. All right. Sothe
11 process. 11 application -- the joint application isan
12 Q. And what isthe 404 permitting 12 application for a 404 permit from the Corps, and
13 process? Or what does 404 relate to? 13 an application for aWater Quality Certification
14 A. 404 is apermitting process that 14 under 401 --
15 the Corps of Engineersimplements that deals 15 A. That would be correct.
16 with thefilling in of wetland 16 Q. --tothe Department, correct?
17 material -- wetlands, and as well as dredging. 17 A. Correct.
18 Q. Doesit also addressfilling of 18 Q. Okay. So that's how the process
19 streams? 19 begins? What happens after that?
20 A. It does addressfilling of streams 20 A. At that point in time, the Corps
21 aswdll. 21 goesthrough aprocess of evaluating -- doing
22 Q. And dredging of streams? 22 their evaluation. Ultimately, they get to a
23 A. Right. 23 public notice, where they implement a public
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1 Q. And the Corps of Engineers, are 1 notice, go through a public comment period,
2 they responsible for issuing a permit to 2 dlow interested parties to submit comments on
3 authorizefilling or dredging of wetlands or 3 the proposed activity. Oncethat processis
4 streams? 4 complete, they submit to the Department a
5 A. | believethat is correct, but 5 request for certification. Upon receiving that
6 | --agan, that's probably something that would 6 request from the Corpsfor certification, we go
7 need to be directed to the Corps of Engineers, 7 through our review process, and determine
8 asfar aswhat their specific activities are. 8 whether or not certification can be issued, and
9 Q. Okay. When you -- how doesthe 9 ultimately, issue a401 Water Quality
10 processwork to -- to obtain Department Water 10 Certification.
11 Quality Certification? 11 Q. And what happens -- is that the
12 A. A joint permit applicationis 12 end of the process?
13 submitted by the applicant. 13 A. From our standpoint, that's the
14 Q. "Joint," meaning what? 14 end of the process.
15 A. Itistothe-- our Department as 15 Q. Okay. Now, does the Department
16 well asto the Corps of Engineers. 16 have any rulesthat address how the Department
17 Q. A permit application? 17 isto manage or issue Water Quality
18 A. Correct. 18 Certifications?
19 Q. So the Department and the City of 19 A. We do not have specific 401
20 Dothan, in this case, submit a permit 20 Water Quality safe -- Water Quality
21 application to the Corps? 21 Certification rules.
22 A. The Department does not. The 22 Q. Okay. Soyou do it based on what?
23 applicant submitswhat is called ajoint 23 A. Based on the statute from Section
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1 401 of the Clean Water Act. 1 from the Corps of Engineers for Water Quality
2 Q. Okay. Now, isa--isaWater 2 Certification.
3 Quality Certification considered to be a 3 Q. All right. And then what happened
4 permit -- considered to be an NPDES permit from 4 following that request?
5 the Department? 5 A. Following that request, we did a
6 A. Itisnot. Itisacertification. 6 review of theinformation that had been
7 Q. IsaWater Quality Certification 7 submitted to the Department, and we issued a 401
8 considered to be a permit under the Alabama 8 Water Quality Certification for the project.
9 Water Pollution Control Act? 9 Q. Okay. Let me show you what has
10 A. Itisnot. 10 been marked as Exhibit P-2 for identification.
11 Q. Now, you mentioned ajoint public 11 HEARING OFFICER: Isthat 2, David?
12 notice. Did ADEM and the Corps of Engineers 12 MR. LUDDER: P-2.
13 issueajoint public notice for the proposed 13 BY MR.LUDDER:
14 discharge of fill material into waters of the 14 Q. Doesthat appear to be the Water
15 United States associated with the proposed 15 Quality Certification for this Dothan landfill
16 Dothan landfill expansion? 16 project -- or excuse me -- for the Corps of
17 A. Yes. A --ajoint public notice 17 Engineers permit?
18 wasissued for that process. 18 A. Yes, it does appear to be the
19 Q. All right. Let me show you 19  Water Quality Certification that was issued by
20 Exhibit J9. Isthat the notice that you're 20 the Department.
21 referring to? 21 Q. Doesit appear to be complete?
22 A. Thisdoeslook like the joint 22 A. It does appear to be complete.
23 public notice that was issued for this project. 23 Q. All right. Doesthat Water
Page 573 Page 575
1 Q. Okay. Doyou recal if Exhibit 1 Quality Certification require the City to ensure
2 P-4 was part of that notice? 2 compliance with applicable requirements of ADEM
3 A. | do not recall that specifically. 3 Administrative Code Chapter 335-6-6 National
4 Q. I'm sorry? 4 Pollutant Discharge Elimination System?
5 A. Butit does-- I'm sorry. | 5 A. It doesreference that, aswell as
6 believe the map was a part of the public notice. 6 another chapter, Water Use Classifications.
7 Q. All right. Thereisamap 7 Q. Water Use Classifications, you
8 attached to J-9, correct? 8 sad?
9 A. Correct. 9 A. Right. Chapter 335-6-11.
10 Q. And it's a black-and-white map, 10 Q. And doesit also reference
11 correct? 11 335-6-10, Water Quality Criteria?
12 A. That iscorrect. 12 A. That is correct.
13 Q. And does P-4 appear to be the same 13 Q. Okay. SothisWater Quality
14 map, but in color? 14 Certification, does that impose a condition of
15 A. It does appear to be the same map. 15 the Corps of Engineers permit that the
16 Q. Okay. So--all right. And so 16 Permittee must ensure compliance with those
17 after that public notice, what did the 17 provisions?
18 Department do regarding the Water Quality 18 A. Yes.
19 Certification? 19 Q. Doesthe Water Quality
20 A. Wéll, the Department -- the public 20 Certification beget a condition of the Corps of
21 notice was initiated by the Corps, and once the 21 Engineers permit?
22 public notice -- once the public comment period 22 A. | believethat is correct. These
23 was complete, the Department received arequest 23 specia conditions are incorporated into the
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1 Corps permit. 1 Q. Okay. Didyou have any
2 Q. Okay. And so this condition that 2 coordination with the Water Division regarding
3 we'relooking a, | believeit's on Page 3 any permitsthat they might -- that they might
4 1-- andit'sthe paragraph numbered 1 -- it 4 beresponsible for issuing?
5 refersto several chapters of the Administrative 5 A. Wedid not.
6 Code. Those are now conditions of the permit, 6 Q. Didyou -- | withdraw the
7 the Corps of Engineers permit, correct? 7 question.
8 A. That is correct. 8 MR. LUDDER: No further questions.
9 Q. Okay. Doesthe Water Quality 9 HEARING OFFICER: Cross?
10 Certification require the City of Dothan to 10 CROSS-EXAMINATION
11 comply with the Alabama Water Pollution Control |11 BY MR. CARTER:
12 Act? 12 Q. Mr. Hughes, just briefly, let
13 A. | am not sure about that. 13 me-- now, you have one exhibit up
14 Q. Allright. Let'slook at 14 there-- which isthe Water Quality
15 the-- on Page 3, the second-to-last paragraph. 15 Certification -- aready; isthat correct?
16 Would you read that first sentence? 16 A. That's correct.
17 A. --that starts with, Issuance of a 17 Q. Okay. Now, you're head of the
18 certification? 18 Field Operations Division. You require -- |
19 Q. Yes. 19 mean, do y'all put records on eFile?
20 A. Theissuance of acertification by 20 A. Yes.
21 ADEM neither precludes nor negates an 21 Q. Okay. And now --
22 operator/owner's responsibility or liability to 22 MR. CARTER: I'm going to mark it
23 apply for, obtain, or comply with other ADEM, 23 as Number 3, Respondent's 3.
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1 federal, state, or local government permits, 1 BY MR. CARTER:
2 certifications, licenses, or other approvals. 2 Q. Okay. If youwould, take alook
3 Q. All right. Areyou aware that the 3 at Respondent's Exhibit Number 3 right there,
4 AlabamaWater Pollution Control Act requires a 4 andtell mewhat that is. Y ou can open it up.
5 permit for every discharge of pollutantsto 5 ldontthinkI...
6 waters? 6 A. Description: Section 401 Water
7 A. | --1 amnot. 7 Quality Certification.
8 Q. Okay. Andif you would, look 8 Q. Okay. And now thefirst part of
9 at-- on Page 1, the paragraph numbered 2. And 9 it, isthat the same as the exhibit | think that
10 read thefirst sentence there, beginning with, 10 was previously marked and entered into evidence?
11 Please be advised. 11 That'sthe -- the 401 Water Quality
12 A. Please be advised that ADEM permit 12 Certification with Specia Conditions; is that
13 coverage may berequired prior to commencing and |13 right?
14 and/or continuing certain activities/operations 14 A. That iscorrect, and it does
15 relating to or resulting from the project. 15 appear to be consistent.
16 Q. Okay. Wasthe extent of your 16 Q. Okay. And now, in that document
17 involvement with the Dothan landfill project the 17 I'veprovided with you, there is additional
18 issuance of this Water Quality Certification? 18 document -- documents attached to it or added
19 A. That iscorrect. 19 onto that particular file. Can you identify
20 Q. You had no -- no coordination 20 those or tell the Hearing Officer what those are
21 with, say, the Land Division, regarding the 21 therefor?
22 solid waste permit? 22 A. ThisisaDepartment of Army
23 A. Wedid not. 23 application for the Dothan landfill expansion.

Baker Realtime Reporting, Video and Litigation Support

(61) Pages 576 - 579

www.Baker Realtime.com



Babby L ewis, and Michael Del Vecchiov.

- Vol. 1l

Alabama Department of Environmental M anagement June 1, 2016
Page 580 Page 582
1 Q. Okay. So there'sacouple hundred 1 Quality -- or 401 -- excuse me, I'm sorry -- 401
2 pages of documentsthere. Would that be 2 Clean Water Act permit?
3 basicaly, thefile, | guess, for lack of a 3 A. | am not aware of any -- any
4 better word, that Field Ops would have used in 4 exemption.
5 evaluating the 401? 5 MR. CARTER: Okay. Nothing further
6 A. Yes. This-- thisappearsto be 6 at thistime.
7 the-- thefile, aswell asthe enclosed public 7 HEARING OFFICER: Mr. White? What?
8 notice from the Department of Army Corps of 8 MR. LUDDER: He said, No, |
9 Engineers. 9 believe.
10 Q. Okay. Now, in the process, are 10 HEARING OFFICER: Okay.
11 you -- if you can answer the question, and you 11 MR. WHITE: No, sir.
12 may not know -- they asked about the joint 12 REDIRECT EXAMINATION
13 public notice. Do you know were there any 13 BY MR.LUDDER:
14 commentsto thejoint public notice? 14 Q. Mr. Hughes, do you know how the
15 A. | do not believe there were any 15 Corpsof Engineers provides public notice of
16 comments. 16 their dredge and fill permits?
17 Q. Okay. Now, asfor the 17 A. | donot. That would be a
18 certification that's issued, is that an action 18 question that would have to be directed to the
19 for the Department that would be afinal action 19 Corps.
20 and be appeal able? 20 Q. All right. You don't have any
21 A. That isafinal action by the 21 ideahow they doit? Or wherethe noticeis
22 Department. It could be appeal ed. 22 circulated?
23 Q. Okay. Did anybody ever appeal the 23 A. | do not.
Page 581 Page 583
1 Water Quality Certification -- 401 Water Quality 1 Q. Okay. Do you often get comments
2 Certification? 2 on proposed Water Quality Certifications?
3 A. There was no appeal to that 401 3 A. There are commentsthat are
4  Water Quality Certification. 4 submitted to the Corps, yes.
5 Q. Okay. And now also, you answered 5 Q. All right. Does -- how often does
6 afew questionsin reference to " Special 6 that occur?
7 Conditions." | think they're outlined on the 7 A. Agan, that'sa-- that's a Corps
8 Water Quality Certification. Do you know, are 8 of Engineers function that -- that -- when
9 those-- did those become part of the Corps 9 comments are submitted, they are -- they go to
10 permit? 10 theCorps. Wetypically get copies, but |
11 A. Yes. Those are incorporated as 11 cannot speculate or estimate on how often or
12 specia conditionsin the Corps permit. 12 what percentage that is.
13 Q. Okay. And now what 13 Q. Okay. If -- if comments are
14 about -- okay. You were asked -- | think you 14 received by the Corpsthat relate to the terms
15 were asked afew minutes ago if there were other 15 of the Water Quality Certification, would the
16 regulationsthat applied to the 401 Water 16 Corps ask the Department to respond to those
17  Quality Certification aswell. | think you read 17 comments?
18 those off, that those applied to the Clean Water 18 A. Typicaly, the Corps requests the
19 Act and some other things? 19 applicant to respond to any comments and address
20 A. Yes 20 any issuesthat are brought up, and if those
21 Q. Okay. Areyou awareor -- is 21 issuesarerelated to the 401 Water Quality
22 there an exemption that exists for an NPDES 22 Certification, there could be
23 permit coverage asit pertainsto a401 Water 23 correspondence -- there could be communications
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1 between the Department and Corps on that issues. 1 onboard avessd; or...
2 Q. And do you have any idea how often 2 Part 3, Any waste resulting from any
3 that occurs? 3 operations of avessel in usefor apurpose
4 A. | donot. 4  other than a means of transportation.
5 MR. LUDDER: Okay. No further 5 And then Part 1(b), Of dredged or fill
6 questions. 6 material which isregulated under Section 404 of
7 HEARING OFFICER: Mr. Carter? 7 the FWPCA.
8 RECROSS EXAMINATION 8 Q. And that FWPCA would mean the --
9 BY MR.CARTER: 9 A. Federal Water Pollution Control
10 Q. If youwould, please, thisis 10 Act.
11 the-- the ADEM Water Quality -- Water Division |11 MR. CARTER: Okay. Thank you.
12 Water Quality Program, Chapter 335-6-6 NPDES |12 That'sall. That'sall, Your Honor.
13 regulations. And if you would, read 13 HEARING OFFICER: Mr. White?
14 335-6-6-.03. It'sgoing to be-- (a), 3 (b). 14 MR. WHITE: Nothing further.
15 MR. SASSER: Very good. 15 HEARING OFFICER: All right. May
16 A. (), 3, (b). 16 this Witness be excused and excused
17 Q. Right. Well, if you would 17 from the rule?
18 dtart -- | guess, start with the first part and 18 MR. LUDDER: Yes.
19 thenread. 19 MR. SASSER: Yes.
20 A. Okay. Part 1, No person shall 20 HEARING OFFICER: Thank you, sir.
21 discharge pollutants into waters of the State 21 You're ready to go.
22 without first having obtained avalid NPDES 22 (A brief recess was taken.)
23 permit or coverage under avalid General NPDES |23 MR. CARTER: Y our Honor, | think |
Page 585 Page 587
1 Permit unless such dischargeis (a) Of sewage 1 asked everybody if it was okay, but |
2 from vessdls, effluent from properly functioning 2 move to admit P -- it would be
3 marine engines, laundry, shower, and galley sink 3 Respondent 3, which was the Water
4 wastes, or any other discharge incidental to the 4 Quality Certification.
5 normal operation of avessel. Thisexclusion 5 HEARING OFFICER: You said 3?
6 doesnot apply to... 6 MR. LUDDER: Y our Honor, the
7 And then it lists threeissues. Y ou want 7 Petitioners would like to offer for
8 meto read those three, or just go to (b)? 8 admission Exhibit P-2.
9 Q. Youcanread all three, to be 9 HEARING OFFICER: P-2?
10 complete. 10 MR. LUDDER: P-2.
11 A. Okay. 11 HEARING OFFICER: Okay. It's
12 Again, This exclusion does not apply to: 12 admitted.
13 Thedischarge of any solid wastes, garbage, 13 (Exhibit No. P-2 was admitted
14 ashes, rubbish, or hazardous waste within the 14 into evidence.)
15 meaning of Code of Alabama (1975), 22-27-2 (1984 |15 HEARING OFFICER: And R-3?
16 Rplc. Volume), any other pollutant, industrial 16 MR. CARTER: Yes, sir. It would be
17 waste or any other waste within the meaning of 17 Respondents 3.
18 Code of Alabama (1975), 22-22-1(b) (1984 Rplc. |18 HEARING OFFICER: Okay.
19 Volume), or any dischargein violation of rule 19 MR. SASSER: And you got R-2?
20 335-6-6-.02. 20 HEARING OFFICER: | just had a
21 Part 2, Waste resulting from the improper 21 little mixed up. It'snot already in?
22 operation of vessel, or from the improper 22 Okay. And it's admitted.
23 storage or handling of asolid or liquid product 23 MR. CARTER: And, Y our Honor, R-2,
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1 if 1 neglected to do that earlier. 1 A. ' would do theinitial review of
2 HEARING OFFICER: I'm not sure you 2 thejoint public notice when it came out.
3 admitted R-2. What isR-2? Isit the 3 Q. Andyou'rereferring to ajoint
4 map? 4 public notice issued by who?
5 MR. CARTER: That would be the 5 A. The U.S. Army Corps of Engineers.
6 Corps permit [verbatim]. 6 Q. Okay. And go ahead and proceed,
7 HEARING OFFICER: Okay. R-1, -2, 7 please.
8 and -3 are admitted. 8 A. And wedo theinitial review from
9 (Exhibits No. R-1 and R-2 were 9 thejoint public notice from the Corps, and we
10 previously admitted into 10 thendo afeeletter and information request,
11 evidence.) 11 that would then be reviewed by Richard Hulcher,
12 (Exhibit No. R-3 was admitted 12 my immediate supervisor.
13 into evidence.) 13 Q. And what would that information
14 MR. CARTER: Thank you. 14 request be about?
15 HEARING OFFICER: Call your next 15 A. Depending on the project, would be
16 Witness, Mr. Ludder. 16 thefeefor the processing part of it, and then
17 MR. LUDDER: The Petitioners call 17 any information that was needed for usto make
18 James McAfee. 18 our determination at that time.
19 HEARING OFFICER: Mr. McAfeg, the 19 Q. Okay. And do you recall making
20 court reporter will swear youin. If 20 such an information request to the City of
21 you'll raise your right hand. 21 Dothan in the -- regarding the Dothan landfill?
22 (The Witness was duly sworn.) 22 A. Yes, dir.
23 23 Q. And do you recall what kind of
Page 589 Page 591
1 DIRECT EXAMINATION 1 information you sought from the City?
2 BY MR.LUDDER: 2 A. Not right offhand.
3 Q. Would you please state your full 3 Q. Okay. Isit-- do you know if the
4 name? 4 Department has any kind of rules regarding the
5 A. James Robert McAfee. 5 issuance of Water Quality Certifications?
6 Q. And where are you employed? 6 A. No, sir.
7 A. Alabama Department of 7 Q. You don't know, or there are no
8 Environmental Management. 8 rules? Do you know which?
9 Q. How long have you been employed 9 A. Youwant to ask again?
10 there? 10 Q. Yeah. Do you know if the
11 A. Just about 15 years. 11 Department has rules regarding Water Quality
12 Q. Inwhat capacity have you been 12 Certifications?
13 employed? 13 A. No, sir. Thereareno rules.
14 A. Beeninthe Field Operations for 14 Q. Okay. Doyou know if the Water
15 the previous 15, except for the last couple of 15 Quality Certification is considered to be a
16 days, inthe Air Division. 16 permit under the National Pollutant Discharge
17 Q. Okay. Whileyou wereworking in 17 Elimination System?
18 the Field Operations Division, did you have 18 A. No, sir. The401 isunder the
19 occasion to work on aWater Quality 19 Clean Water Act -- Federal Clean Water Act
20 Certification relating to the Dothan landfill? 20 Section 401, hence the name.
21 A. Yes, dir. 21 Q. Okay. Andisthe Water Quality
22 Q. And what was your rolein that 22 Certification considered to be a permit by ADEM?
23  Water Quality Certification? 23 A. I do not know that. You would
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1 haveto ask someone else. 1 Q. Okay. And arethe--isthe
2 Q. Okay. When you reviewed the joint 2 condition on Page 1 of the paragraph that has
3 public notice and the information you got from 3 the number one next to it, is that a condition
4 the City of Dothan, were you the one who drafted 4 that'sincluded in all Water Quality
5 the Water Quality Certification? 5 Certifications?
6 A. 1 would do the draft 6 A. I don't know if it'sincluded in
7 certification, yes, Sir. 7 dl of them or not, but it's one of the main
8 Q. And when you completed that draft, 8 onesthat we normally use. But | can't tell you
9 what would you do with it? 9 thatit'sgoingto bein every single one.
10 A. You [verbatim] would take the 10 Q. All right. And would your answer
11 certification and all the information to my 11 bethe same with regard to the paragraph that
12 immediate supervisor, Richard Hulcher, for his 12 hasthe number two next to it?
13 review. 13 A. Yes, sir, being that | don't see
14 Q. Okay. And who would actually 14 dl the certifications we do, | wouldn't be able
15 issuethe Water Quality Certification? 15 totell youwhat'sinall of them.
16 A. The certification is signed by 16 Q. Right. But you would expect it to
17  Mr. Scott Hughes. 17 beinal of them?
18 Q. All right. Andin thiscase, he 18 A. Likel said, it's one of the main
19 signed the certification for the Dothan 19 paragraphs, so...
20 landfill, correct? 20 Q. It'spart of atemplate, isn't it?
21 A. Yes, sir. 21 A. We have certain conditions that we
22 Q. Andyou just referred to Exhibit 22 havetolook at, normally.
23 P-2;isthat right? 23 Q. And the second-to-last paragraph
Page 593 Page 595
1 A. That's correct. 1 on Page 3, would that also be a paragraph that
2 Q. Okay. Doesthe -- do you recall 2 is-- 1 would call atemplate or boilerplate
3 if Richard Hulcher asked you to revise any 3 language that's included in most Water Quality
4 conditions in the Water Quality Certification? 4 Certifications?
5 A. | can't recollect him asking -- 5 A. Areyou looking at the paragraph
6 Q. You can't recollect? 6 or acondition, Mr. Ludder?
7 A. --torevise anything. 7 Q. I'msorry. | guessthe
8 Q. I'm sorry? 8 paragraph -- second-to-last paragraph, starting
9 A. | can't recollect him -- to revise 9 with, Issuance of a certification?
10 anything or asking for arevision. 10 A. That's -- yeah, that comes out of
11 Q. Okay. Soyou think it was 11 aboilerplate.
12 approved asyou had drafted it? 12 MR. LUDDER: Okay. No further
13 A. | believe so. 13 guestions.
14 Q. Doesthe Water Quality 14 HEARING OFFICER: Cross?
15 Certification that you drafted require the City 15 CROSS-EXAMINATION
16 of Dothan to comply with the Alabama Water 16 BY MR.CARTER:
17 Pollution Control Act? 17 Q. If youwould, infront of youis
18 A. | believeit does, but I'd have to 18 Respondent's Exhibit R-3.
19 read it to be sure. 19 A. Okay.
20 Q. Could you look at it and seeif 20 Q. If youwould, take alook at that,
21 you can find any reference to that? 21 please. Now, turn on over to thetab,
22 A. | don't seeit referenced in here 22 that -- if you would, identify that.
23 that | canfind at thistime. 23 A. You have the certification with
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1 gpecia conditions. 1 Let's be in recess until approximately
2 Q. Okay. And now, attached to that 2 4:00. I'll giveyou alittle leeway
3 particular document that we've entered right 3 on that if you need to.
4 there, there'salot moreinformation. Andis 4 MR. LUDDER: Thank you.
5 that information -- | think you referenced a 5 (A brief recess was taken.)
6 whileago in your review -- would that be 6 HEARING OFFICER: Let's go back on
7 information you used in your review of this? 7 the record and state that. All right.
8 A. Correct. That would be the 8 It is4:05 on Tuesday [verbatim], June
9 applicant's response to the letter. 9 1st.
10 Q. Okay. And | think -- we've been 10 Mr. Ludder, are you ready for
11 cdlingit "Water Quality Certification,” but | 11 another witness?
12 think redlly it's"Water Quality Certification 12 MR. LUDDER: We have another
13 with Specia Conditions'? 13 scheduled witness, but it's scheduled
14 A. Correct. 14 at alater time, because sheis
15 Q. What's meant by " Special 15 unavailable.
16 Conditions'? 16 HEARING OFFICER: All right. And
17 A. Those are the numbered conditions 17 we discussed that y'all had agreed
18 that we put in there to make sure that the 18 that Glenda Dean would testify when
19 project does not impact the Water Quality 19 she became available. | believe she's
20 Certifications that the State has laid out. 20 on vacation, or something of that
21 Q. And are -- we request that those 21 nature.
22 beadded into the permit by -- issued by the 22 MR. LUDDER: That's right.
23  Corps? 23 HEARING OFFICER: All right. Based
Page 597 Page 599
1 A. Thisisissued to the applicant, 1 on that, and based on our discussion,
2 butitisnormally inserted into the Corps of 2 I'm going to recess for the day and
3 Engineers permit as conditions that they have 3 expect for the Department to present
4 togoby. 4 their case beginning at 9:00 am.
5 MR. CARTER: Okay. Nothing 5 tomorrow with whatever witnesses you
6 further. 6 want to call. And, Mr. White, if you
7 HEARING OFFICER: Mr. White? 7 will be prepared after that to present
8 MR. WHITE: No, sir. 8 the Intervenor's case, hopefully,
9 HEARING OFFICER: Redirect? 9 we'll be able to complete all that
10 MR. LUDDER: None. 10 testimony by tomorrow and then come
11 HEARING OFFICER: May this Witness 11 back with Ms. Dean as a witness and
12 be excused? 12 whatever rebuttal -type evidence we
13 MR. DAVIS: Yes, sir. 13 need to present. Isthat everybody's
14 HEARING OFFICER: And excused from |14 understanding?
15 therule? 15 MR. CARTER: Yes, sir.
16 MR. DAVIS: Yes, gir. 16 MR. LUDDER: Yes, sir.
17 HEARING OFFICER: You're free to 17 MR. WHITE: Yes, gir.
18 go. 18 HEARING OFFICER: All right. With
19 THE WITNESS: Thank you. 19 that, we'll be in recess until
20 MR. LUDDER: Your Honor, may | have |20 9:00 am. tomorrow. Thank you.
21 ten minutes to assess my case and 21 (Whereupon, the hearing
22 think about other witnesses? 22 adjourned at 4:06 p.m.)
23 HEARING OFFICER: Absolutely. 23 FookoR ok ok ok kX
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REPORTER S CERTI FI CATE

STATE OF ALABANVA
MONTGOMERY COUNTY

I, Patrick MIler, A abama Certified
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the State of Al abanmm at Large, hereby certify
that on Wednesday, June 1st, 2016, | reported
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the foregoing cause, and that the pages herein
contain a true and accurate transcription of
sai d proceedi ngs.

| further certify that | amneither kin
nor of counsel to the parties to said cause, nor
in any manner interested in the results thereof.

This 12th day of June, 2016.

PATRICK M LLER, ACCR- 2037

Conmmi ssi oner for the

State of Al abama at Large
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